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The  Honourable  R.  Roy  McMurtry,  Q.C., 
Attorney  General  for  Ontario 


Dear  Mr.  Attorney: 


We  have  the  honour  to  submit  herewith  Part  III  of  our  Report  on  the  Enforcement  of 
Judgment  Debts  and  Related  Matters. 


VII 


CHAPTER  1 


ENFORCEMENT  AGAINST 
LAND:  INTRODUCTION 
AND  BACKGROUND 


1.      INTRODUCTION 

Both  The  Execution  Actx  and  the  Supreme  Court  of  Ontario  Rules  of 
Practice2  and,  to  some  degree,  The  Small  Claims  Courts  Act3  and  the  rules  of 
procedure  applicable  to  the  provincial  courts  (family  division),4  establish  a 
scheme  by  which  a  judgment  creditor  may  enforce  his  judgment  debt  against 
land  in  which  his  debtor  has  some  right,  title  or  interest.  The  statutory 
provisions  and  procedural  rules  governing  enforcement  against  land  are  of 
critical  importance,  since  in  a  substantial  number  of  cases  it  is  the  binding  of 
the  debtor's  land  by  means  of  a  writ  of  fieri  facias  that  directly  or  indirectly 
ensures  satisfaction  of  the  judgment  debt.  Unlike  the  situation  in  respect  of 
personal  property,  where  generally  a  writ  does  not  prejudice  the  title  of  a  bona 
fide  transferee  for  value  and  without  notice  of  the  writ,5  a  writ  filed  in  a 
sheriffs  office  or  in  a  land  titles  office  binds  the  land  of  the  debtor  as  against  all 
transferees.  Consequently,  a  debtor  cannot  sell  or  mortgage  his  land  free  from 
the  lien  represented  by  the  writ.  The  execution  creditor  therefore  has  the 
luxury  of  sitting  back  and  awaiting  an  attempted  disposition  of  the  land,  a 
matter  to  which  we  shall  return  in  Chapter  3  of  this  Part  of  our  Report.6 

In  this  Part  of  our  Report  on  the  Enforcement  of  Judgment  Debts  and 
Related  Matters,  the  Commission  will  consider  the  existing  substantive  law 
and  procedural  rules  respecting  enforcement  against  land.  Part  III  is  divided 
into  two  major  components.  Chapter  2  deals  with  substantive  considerations, 
such  as  the  definition  of  land,  restrictions  on  enforcement  against  land, 
enforcement  against  the  debtor's  residence,  and  the  sale  of  land.  Chapter  3 
deals  with  procedural  considerations;  more  specifically,  it  deals  with  the 


1  R.S.O.  1970.  c.  152. 

2  R.R.O.  1970,  Reg.  545.  hereinafter  sometimes  referred  to  as  the  "Rules  of  Practice*".  Sec 
rr.  559-65. 

3  R.S.O.  1970,  c.  439.  s.  126.  S.  126(1)  provides  that,  where  the  sum  remaining  unsatisfied 
on  a  judgment  is  $40  or  more,  the  creditor  may  instruct  the  clerk  to  "issue  an  execution 
against  the  land  of  the  judgment  debtor  directed  to  the  sheriff"'.  S.  126(2)  then  provides 
that  l"[t]he  execution  has  the  same  force  and  effect  as  an  execution  issued  from  a  count) 
court'". 

4  O.  Reg.  386/79,  passed  under  The  Provincial  Courts  Act,  R.S.O.  1970.  c.  369 

5  The  Execution  Act,  R.S.O.  1970.  c.  152,  s.  10(1). 

6  See,  also,  Law  Reform  Commission  of  British  Columbia,  Report  on  Execution  Against 

Land(\91K),-dl  10. 


relationship  between   the  binding  effect  of  a  writ  of  execution  and  the 
conveyancing  process,  that  is,  the  process  by  which  land  is  sold  or  mortgaged. 

In  respect  of  substantive  considerations,  our  proposals  for  reform  are 
animated  by  the  conclusion  that,  at  least  prima  facie,  every  right,  title  or 
interest  that  the  debtor  has  in  land  ought  to  be  subject  to  enforcement,  with 
exemptions  and  exceptions  arising  from  deliberate  choice,  rather  than  from 
the  accident  of  the  legal  characterization  of  property  interests  or  the  legacy  of 
legal  history.  Insofar  as  procedural  considerations  are  concerned,  we  shall 
propose  far-reaching  recommendations  for  reform  in  order  to  alleviate  the 
substantial  problems  confronting  conveyancers  of  land  who,  under  the  present 
system,  are  required  to  search  for  writs  of  execution  registered  not  directly 
against  the  title  to  land  to  be  sold  or  mortgaged,  but,  rather,  filed  as  general 
liens  in  a  sheriffs  office  or  a  land  titles  office. 

As  a  general  principle,  the  recommendations  proposed  in  Part  III  should 
apply  to  enforcement  against  land  in  all  cases,  whether  the  judgment  being 
enforced  is  from  the  Supreme  Court,  a  county  or  district  court,  a  small  claims 
court,  a  provincial  court  (family  division)  or  the  Unified  Family  Court. 

2.      HISTORICAL  BACKGROUND7 

In  England  at  common  law,  a  distinction  was  drawn  between  land  and 
chattels  in  respect  of  the  ambit  of  the  writ  of  fieri  facias:  land  was  not  subject 
to  the  writ.  Instead,  other  remedies  were  made  available  to  creditors  against 
their  debtors'  land.  The  writ  of  levari  facias  enabled  the  crops  or  profits  from 
the  land  to  be  seized,  while  the  writ  of  elegit  permitted  the  judgment  creditor 
to  use  half  the  debtor's  land  until  the  debt  was  paid.  However,  from  1732, 
execution  against  land  began  to  develop  differently  in  the  British  colonies.  In 
that  year,  as  a  result  of  complaints  from  the  American  colonists,  legislation 
was  passed  extending  the  writ  of  fieri  facias  to  land.8  At  this  time,  of  course, 
Canada  was  still  French.  The  first  piece  of  legislation  on  the  subject  affecting 
most  of  the  territory  that  became  Upper  Canada,  and  then  Ontario,  was 
passed  in  1777.9 

However,  when  the  old  Province  of  Quebec  was  divided  into  the  Provinces 
of  Upper  Canada  and  Lower  Canada  in  1791,  new  legislation  was  introduced. 
In  1 792,  the  law  of  England  was  made  to  apply  in  Upper  Canada.  As  indicated 
above,  at  common  law  a  writ  could  not  bind  land  in  England.  Not  surprisingly, 
then,  a  spate  of  decisions  concerning  the  effect  of  the  aforementioned  Imperial 
Act  of  1732  and  of  subsequent  legislation  resulted  in  a  continuing  controversy 
concerning  whether  a  "writ  of  fieri  facias  lands"  could  or  could  not  issue. 
Finally,  in  1803,  the  Legislature  of  Upper  Canada  passed  legislation  that 
provided,  inter  alia,  that  "goods  and  chattels,  lands  and  tenements,  shall  not 


See  the  discussion  in  Riddell,  "  kFi.Fa.  Lands'  in  Upper  Canada"  (1929),  7  Can. B. Rev. 
448,  and  in  Dunlop,  "Execution  Against  Real  Property  in  British  Columbia"  (1973),  8 
U. B.C. L. Rev.  246. 

An  Act  for  the  more  easy  recovery  of  debts  in  His  Majesty's  plantations  and  colonies  in 
America,  5  Geo.  2,  c.  7  (U.K.). 

9  17  Geo.  3,c.  2  (Que.). 


be  included  in  the  same  writ  of  execution,  nor  shall  any  such  process  issue 
against  the  lands  and  tenements  until  the  return  of  the  process  against  the 
goods  and  chattels".10 


43  Geo.  3,  c.  1  (U.C.).  See,  also,  infra,  this  Chapter,  section  3(a). 


CHAPTER  2 


SUBSTANTIVE 
CONSIDERATIONS 


1.      THE  DEFINITION  OF  LAND 

This  section  of  the  Chapter  focuses  on  a  major  concern  with  respect  to  the 
definition  of  land  in  The  Execution  Act.1  Is  the  scope  of  the  Act  adequate  to 
ensure  that  every  type  of  right,  title  and  interest  in  land  that  a  debtor  may 
have  is  subject  to  enforcement  to  satisfy  the  claims  of  creditors?  Our 
discussion  of  this  issue  proceeds  from  the  premise  that,  prima  facie,  every 
right,  title  and  interest  of  the  debtor  in  every  kind  of  real  and  personal 
property  should  be  subject  to  execution,  and  that  any  immunity  of  property 
from  execution  should  depend  on  its  deliberate  protection  by  explicit 
exemption  legislation.  We  have  had  occasion  to  expand  on  this  basic  premise 
in  the  context  of  enforcement  against  personalty,  including  debts  owing  to  the 
debtor;2  in  this  Chapter,  we  shall  consider  the  same  premise  in  the  context  of 
enforcement  against  land. 

In  a  subsequent  section,  we  shall  consider  a  related  issue,  that  is,  whether 
leasehold  interests,  which  are  now  classified  as  personalty,  and  not  land,  for 
the  purposes  of  enforcement,  should  be  treated  as  if  they  were  land  under 
certain  crcumstances.  While  The  Execution  Act,  and  the  Supreme  Court  of 
Ontario  Rules  of  Practice3  that  supplement  it,  deal  with  both  realty  and 
personalty,  their  treatment  of  the  two  classes  of  property  is,  in  several 
important  respects,  quite  different.  Execution  against  land  is  subject  to  a 
number  of  special  restrictions;4  execution  sales  of  land  are  governed  by  special 
rules;5  and  the  binding  effect  of  writs  of  execution  against  land  has  unique 
substantive  and  procedural  implications.6  In  part,  these  differences  reflect  the 
distinctions  that  the  law  of  execution,  like  the  common  law  in  general, 
historically  drew  between  real  and  personal  property.  We  defer  consideration 
of  the  elimination  of  these  differences  in  situations  where  personal  property 
interests  are  functionally  similar  to  those  in  real  property  until  a  later  portion 
of  this  Chapter.7 


1  R.S.O.  1970.  c.  152. 

1  See  Part  II,  Chapters  2  and  3  of  our  Report. 

3  R.R.O.  1970,  Reg.  545. 

4  See  infra,  this  Chapter,  section  3. 

5  See  infra,  this  Chapter,  sect'^n  7. 

6  See  infra,  Chapter  3. 

7  See  infra,  this  Chapter,  section  5(b). 
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From  the  time  when  land  was  first  made  subject  to  execution  in  this 
Province,  a  series  of  amendments  has  gradually  increased  the  coverage  of 
execution  legislation  concerning  land  and  land-related  interests.  Under  The 
Execution  Ac?  of  1868,  any  creditor  entitled  to  a  writ  of  fieri  facias  against 
goods  also  was  entitled  to  execution  against  the  lands  and  tenements  of  the 
debtor.  The  phrase  "lands  and  tenements"  was  not  defined;  however,  other 
legislation  in  force  at  the  time  subjected  the  interest  of  a  mortgagor,9  the 
equity  of  redemption,10  contingent,  executory  and  future  interests,"  and  the 
interest  of  a  testator  or  intestate  in  land12  to  seizure  and  sale  under  execution. 
Provisions  concerning  all  these  interests  were  incorporated  into  The 
Execution  Act  found  in  the  first  Revised  Statutes  of  Ontario,13  and  have 
remained  part  of  all  subsequent  execution  legislation. 

In  1893,  special  provisions  for  execution  against  the  interest  of  a 
mortgagee  were  added.14  Amendments  in  1911  made  exigible  certain  property 
over  which  a  deceased  person  had  a  general  power  of  appointment  exercisable 
for  his  own  benefit;15  these  amendments  also  introduced,  in  place  of  the  phrase 
"lands  and  tenements",  the  words  "lands  and  other  hereditaments  and  real 
estate,  belonging  to  any  person  indebted".16  In  1913,  land  held  in  trust  for  the 
execution  debtor  by  another  was  made  subject  to  execution.17  In  1915,  it  was 
made  clear  that  the  interest  of  a  mortgagor  is  exigible  where  the  land  is 
subject  to  more  than  one  mortgage.18  A  final  substantive  amendment  to  The 
Execution  Act  occurred  in  1957,  whereby  the  sheriff  was  authorized  expressly 
to  seize  and  sell  any  interest  of  the  debtor  in  lands  held  in  joint  tenancy.19 

As  a  result  of  the  legislation  discussed  above,  The  Execution  Act  has 
come  to  contain  a  broad  provision  subjecting  to  execution  "land  and  other 
hereditaments  and  real  estate",20  supplemented  by  a  patchwork  of  sections 
making  exigible  a  variety  of  land-related  interests.  In  many  instances,  the 
broad  statutory  statement  of  exigibility  has  been  given  an  equally  broad 
construction.  The  phrase  "land  and  other  hereditaments"  has  been  held  to 


8  31  Vict.,  c.  25,  s.  1  (Ont.). 

9  12  Vict.,  c.  73,  s.  1  (Can.);  The  Common  Law  Procedure  Act,  C.S.U.C.  1859,  c.  22,  s. 
257.  See,  now,  The  Execution  Act,  R.S.O.  1970,c.  1 52,  s.  27(2). 

0  27  Vict.,  c.  1 3,  s.  1  (Can.).  See,  now,  The  Execution  Act,  s.  27(3). 

1  12  Vict.,  c.  71,  s.  13  (Can.);  14  &  15  Vict.,  c.  7,  s.  9  (Can.);  24  Vict.,  c.  41,  s.  8  (Can.). 
See,  now,  The  Execution  Act,  s.  28 ( 1 ). 

2  27  Vict.,  c.  1 5,  s.  1  (Can.).  See,  now,  The  Execution  Act,  s.  30. 

3  R.S.O.  1877,  c.  66. 

4  56  Vict.,  c.  5,  ss.  1-8.  See,  now,  The  Execution  Act,  ss.  21-25. 

5  1  Geo.  5,  c.  17,  s.  34(2).  See,  now,  The  Execution  Act,  s.  28(3). 
1  Geo.  5,  c.  1 7,  s.  34(6).  See,  now,  The  Execution  Act,  s.  1 3. 

3  &  4  Geo.  5,  c.  18,  s.  17.  See,  now,  The  Execution  Act,  s.  9. 

The  Statute  Law  Amendment  Act,  1915,  S.O   1915,  c.  20,  s.  10.  See,  now,  The  Execution 

Act,s.21{4). 


The  Execution  Amendment  Act,  1957,  S.O.  1957,  c.  31,  s.  4.  See,  now,  The  Execution 


Act,s.9. 
20  The  Execution  Act,  R.S.O.  1970,  c.  152,  s.  13. 


include,  among  other  interests,  the  interest  of  a  vendor  under  an  uncompleted 
agreement  for  the  purchase  and  sale  of  land21  and  a  number  of  interests  related 
to  resource  extraction.22 

However,  the  majority  of  the  more  detailed  provisions  of  the  Act  have 
been  added  in  response  to  judicial  decisions  that  revealed  gaps  or  uncertainties 
in  the  broader  provision.  For  example,  the  1957  amendment,  mentioned 
above,  responded  to  conflicting  decisions  concerning  whether  interests  in  land 
held  in  joint  tenancy  were  liable  to  execution  where  the  land  was  subject  to  a 
mortgage.23  The  continuing  absence  from  the  Act  of  a  comprehensive 
provision  expressly  rendering  exigible  every  kind  of  right,  title  and  interest  in 
land  makes  it  likely  that  gaps  will  continue  to  be  discovered  or  that,  at  best, 
questions  will  continue  to  arise  concerning  the  exigibility  of  certain  interests. 

The  problem  to  which  reference  was  made  in  the  preceding  paragraph  is 
not  merely  a  potential  one.  There  are  several  gaps  in  the  existing  law  that  now 
present  not  insignificant  problems.  For  example,  there  is  case  law  in  Ontario  to 
the  effect  that  one  type  of  interest  in  land,  that  of  a  purchaser  under  an 
uncompleted  agreement  for  the  purchase  and  sale  of  land,  may  not  be  reached 
by  execution  under  the  existing  Act.24  It  is  to  this  illustration  of  the  deficiencies 
in  the  existing  law  that  we  now  turn. 

Real  estate  transactions  in  Ontario  normally  are  carried  out  in  two 
stages.  First,  an  agreement  of  purchase  and  sale  is  entered  into  by  the  parties, 
and  a  deposit  is  paid  by  the  purchaser.  A  fixed  closing  date  is  stipulated  for 
completion  of  the  transaction.  On  that  date,  the  transaction  is  closed:  the 
purchaser  pays  the  balance  of  the  purchase  price  or  assumes  mortgage 
obligations,  and  the  vendor  conveys  title  to  the  purchaser.  Contracts  for  the 
sale  of  land  generally  are  considered  to  be  specifically  enforceable,  unless  a 
party  somehow  has  disentitled  himself  to  such  relief.  To  the  extent  that  the 
contract  remains  specifically  enforceable  before  closing,  "equity  regards  what 
ought  to  be  done  as  done",  and  sees  the  purchaser  as  the  owner  in  equity,  and 


21  Robinson  v.  Moffatt  (1916),  37  O.L.R.  52,  31  D.L.R.  490  (App.  Div.). 

2  These  include  profits  a  prendre  (Canadian  Railway  Accident  Co.  v.  Williams  (1910),  21 
O.L.R.  472  (H.C.J.)),  the  interest  of  a  holder  of  an  unpatented  mining  claim  (Clarkson  v. 
Wishart,  [1913]  A.C.  828,  13  D.L.R.  730  (P.C.)),  and  the  interest  of  a  holder  of  a  Crown 
timber  licence  (McPherson  v.  Temiskaming  Lumber  Co.,  Ltd.,  [1913]  A.C.  145,  9  D.L.R. 
726  (P.C.)).  The  results  in  the  latter  two  cases  were  reversed  subsequently  by  statute.  See, 
now,  The  Mining  Act,  R.S.O.  1970,  c.  274,  s.  84(6),  stipulating  that  a  writ  of  execution 
binds  an  interest  in  a  mining  claim  only  when  filed  with  the  mining  recorder,  and  providing 
that  the  interest  is  then  to  be  treated  as  an  interest  in  chattels;  and  The  Crown  Timber  Act, 
R.S.O.  1 970,  c.  1 02,  s.  9,  making  clear  that  a  timber  licence  confers  no  rights  to  the  soil  or 
freehold  or  to  exclusive  possession.  In  this  connection,  it  should  be  noted  that  the  Law 
Reform  Commission  of  British  Columbia  recently  has  proposed  that  resource  tenures 
arising  under  provincial  statutes  should  be  excluded  from  the  definition  of  land:  see  its 
Report  on  Execution  Against  Land  ( 1 978),  at  17-18. 

23  Re  Cra/g(1928),  63  O.L.R.  192,  [1929]  1  D.L.R.  142  (App.  Div.)  (interest  of  debtor  in 
land  held  in  joint  tenancy  subject  to  mortgage  held  to  be  exigible);  Re  Tully,  [1953] 
O.W.N.  661  (H.C.J.)  (interest  not  exigible);  Re  Klagsbrun  v.  Stankiewicz,  [1953]  O.W.N. 
910.  [1954]  1  D.L.R.  593  (H.C.J.)  (interest  exigible). 

24  Kimniak  v.  Anderson  (1929),  63  O.L.R.  428,  [1929]  2  D.L.R.  904  (App.  Div.),  discussed 
below.  Hereinafter  reference  shall  be  to  ( 1 929),  63  O.L.R.  By  way  of  contrast,  it  has  been 
held  that  the  interest  of  a  vendor  under  an  uncompleted  agreement  for  the  purchase  and  sale 
of  land  is  exigible:  see  Robinson  v.  Moffatt  (1916).  37  O.L.R.  52,  31  D.L.R.  490  (App. 
Div.). 
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the  vendor  as  trustee  of  the  estate  for  the  purchaser.  This  phenomenon  is 
known  as  equitable  conversion.25 

However,  in  Kimniak  v.  Anderson™  the  Appellate  Division  of  the 
Ontario  Supreme  Court  held  that  the  purchaser's  interest  in  an  uncompleted 
agreement  of  purchase  and  sale  was  not  exigible.  That  interest,  said  the  Court, 
is  too  indefinite  even  to  constitute  an  equitable  interest;  it  consists  only  of  the 
right  to  have  a  court  of  equity  decide  whether  to  grant  specific  performance  of 
the  agreement.  Hodgins,  J. A.,  stated:27 

These  modern  views  of  the  interest  taken  by  a  purchaser  under  a  contract  for 
the  sale  of  land  have,  I  think,  completely  destroyed  the  notion  that  what  is 
acquired  can  be  an  equitable  estate  or  interest  which  vests  in  a  stranger  to  the 
contract  on  a  sale  under  an  execution  against  the  purchaser.  The  difficulties  and 
complications  which  would  arise  in  working  out  the  rights  and  interests  of  vendor, 
purchaser,  and  his  successor,  a  stranger  to  the  contract,  imposed  on  the  vendor  by 
a  sale  in  invitum,  are  such  as  to  make  the  original  conception  of  trustee  and 
cestui  que  trust  untenable. 

In  view  of  the  fact  that  the  interest  of  a  purchaser  under  a  contract  for  the 
purchase  of  real  estate  is  expressly  subject  to  what  a  Court  of  Equity  thinks  and 
decrees  that  it  ought  to  be,  the  nature  and  extent  of  which  cannot  be  predicated 
[sic],  and  that  it  is  also  always  liable  before  the  Court  is  seized  of  it  to  be  lost  or  to 
vanish  in  cases  of  default,  I  am  of  [the]  opinion  that  the  interest  of  such  a 
purchaser  is  not  properly  saleable  under  a  writ  of  fieri  facias,  but  can  only  be 
reached,  if  it  can  be  reached  at  all,  by  way  of  equitable  execution  where  the  Court 
can  protect  all  parties  and  exercise  or  anticipate  the  rights  which  would  flow  from 
a  contract  if  recognized  in  Equity  as  not  merely  one  capable  of  specific 
performance  but  in  fact  entitled  to  be  so  enforced. 

The  decision  in  Kimniak  is  but  one  in  a  line  of  conflicting  decisions,  both 
in  Ontario  and  in  other  Canadian  jurisdictions,  as  to  the  exigibility  of  a 
purchaser's  interest.28  The  case  illustrates  two  difficulties  with  the  present 
Execution  Act,  one  related  to  equitable  interests  in  general,  and  one  to  a 
purchaser's  interest  under  an  uncompleted  agreement  of  purchase  and  sale  in 
particular. 

First,  even  if  the  purchaser's  interest  had  been  held  to  constitute  an 
equitable  interest,  it  is  uncertain  whether  it  would  have  been  subject  to 
execution.  The  Act  did  not  contain  in  1929,  when  Kimniak  was  decided,  and 
does  not  appear  to  contain  today,  a  general  provision  making  exigible  all 
equitable  interests  in  land.  In  the  existing  Execution  Act,  some  specific  types 


25  Lysaght  v.  Edwards  (1876),  2  Ch.   D.  499  (C.A.);  Buchanan  v.  Oliver  Plumbing  & 
Heating  Ltd.,  [1959]  O.R.  238,  18  D.L.R.  (2d)  575  (C.A.). 

26  Supra,  note  24. 


27 
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Ibid.,  at  435-36. 

The  Ontario  cases,  in  addition  to  Kimniak,  are:  Re  Prittie  and  Crawford  (1889),  9  C.L.T. 
45  (Ch.)  (not  exigible);  Ward  v.  Archer  ( 1 894),  24  O.R.  650  (Ch.)  (exigible);  Re  Reek  and 
Koven  (1927),  33  O.W.N.  9  (H.C.J.)  (exigible,  dubitante).  Other  Canadian  cases,  all  of 
which  refused  execution  on  grounds  similar  to  those  in  Kimniak,  are:  Barrowman  v.  Fader 
(1899),  32  N.S.R.  284  (S.C.);  C.P.R.  Co.  v.  Silzer  ( 1910),  3  Sask.  L.R.  162,  14  W.L.R.  274 
(S.C.);  Randey  v.  Stirrett  ( 1 9 1  1 ),  1 8  W. W.R.  5  (Sask.  S.C.);  Foss  v.  Sterling  Loan  (1915), 
8  Sask.  L.R.  289,  8  W.W.R.  1092  (Sask.  S.C.);  Weyerhaeuser  v.  Scott  (1924),  18  Sask. 
L.R.  374,  [1924]  2  W.W.R.  605  (Sask.  K.B.).  See,  also,  Dunlop,  "Execution  Against  Real 
Property  in  British  Columbia1'  ( 1 973),  8  U.B.C.L.  Rev. 246,  at  257  et  seq. 


of  equitable  interests  are  provided  for,  that  is,  lands  held  in  trust  for  the 
judgment  debtor,29  the  interest  of  a  mortgagor10  and  the  equity  of  redemption.31 
The  only  provision  that  may  be  seen  to  encompass  all  equitable  interests  is 
section  28(1).  In  addition  to  providing  that  "[a]ny  estate,  right,  title  or 
interest  in  land  which,  under  section  10  of  The  Conveyancing  and  Law  of 
Property  Act^  may  be  conveyed  or  assigned  by  any  person",  section  28(1) 
makes  exigible  any  interest  over  which  any  person  "has  any  disposing  power 
that  he  may,  without  the  assent  of  any  other  person,  exercise  for  his  own 
benefit".  However,  these  words  appear  to  be  addressed  to  powers  of 
appointment,  and  not  generally  to  interests  that  debtors  have  the  ability  to 
convey.  A  comment  by  the  Ontario  Court  of  Appeal  on  the  scope  of  the 
decision  in  Kimniak  seems  to  support  the  view  that,  in  the  absence  of  a  specific 
provision,  equitable  interests  in  land  are  not  exigible.  In  J.A.R.  Leaseholds 
Ltd.  v.  Tormet  Ltd.,3i  the  Court  stated34  that,  among  other  things,  the 
Kimniak  case  decided  that  "a  writ  of  fieri  facias  binds  legal  estates  and 
interests  only". 

In  J.A.R.  Leaseholds  Ltd.  v.  Tormet  Ltd.,  the  Court  of  Appeal 
reaffirmed  the  doctrine  of  equitable  conversion,  described  above,  and 
appeared  to  hold  that  a  purchaser  under  a  contract  for  the  sale  of  land  does 
acquire  an  equitable  interest,  at  least  if  the  contract  remains  specifically 
enforceable.  Therefore,  it  may  be  that  Kimniak,  to  the  extent  it  holds 
otherwise,  now  should  be  regarded  as  overruled.  If  that  is  the  case,  then,  since 
under  the  doctrine  of  equitable  conversion  equity  regards  the  vendor  as  trustee 
for  the  purchaser,  it  may  even  be  argued  that  a  purchaser's  interest  is  now 
exigible  under  section  9  of  The  Execution  Act  as  an  interest  in  'lands  whereof 
any  other  person  is  seized  or  possessed  in  trust  for  the  execution  debtor". 
However,  the  fact  that  the  J.A.R.  Leaseholds  Ltd.  case  was  not  a  case  in 
which  The  Execution  Act  was  relevant  means  that  the  exigibility  of  the 
purchaser's  interest  remains  unclear  and  should  be  clarified.  Whether  or  not 
that  interest  is  truly  an  equitable  interest,  to  refuse  to  permit  enforcement 
against  it  runs  counter  to  our  basic  premise  that  everything  of  value  that  the 
debtor  owns  should  be  subject  to  enforcement.  The  purchaser's  interest  in  a 
real  estate  agreement  —  the  right  to  pay  the  balance  and  accept  conveyance  of 
the  legal  estate  --  may  well  be  a  valuable  asset,  particularly  where  real  estate 
prices  are  rising  or  a  substantial  portion  of  the  price  already  has  been  paid. 
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The  Execution  Act.  R.S.O.  1970,  c.  1  52,  s.  9. 

Ibid.,  s.  27(2). 

31  Ibid.,s.  27(3). 

R.S.O.  1970,  c.  85.  S.  10  reads  as  follows: 

10.  A  contingent,  an  executory,  and  a  future  interest,  and  a  possibility  coupled 
with  an  interest  in  land,  whether  the  object  of  the  gift  or  limitation  of  such  interest  or 
possiblity  is  or  is  not  ascertained,  also  a  right  of  entry,  whether  immediate  or  future, 
and  whether  vested  or  contingent,  into  or  upon  land,  may  be  disposed  of  b>  deed,  but 
no  such  disposition,  by  force  only  of  this  Act,  defeats  or  enlarges  an  estate  tail. 

[1965]  1  O.R.  347,48  D.L.R.  (2d)  97  (C.A.).  Hereinafter,  the  reference  will  be  to  [1965] 
1  O.R.  347. 

Ibid.,  at  358. 
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It  is  quite  true  that  an  execution  purchaser  of  such  an  interest  would 
acquire  only  the  precise  rights  that  the  debtor  had.  But  it  is  not  uncommon  for 
an  execution  purchaser  to  be  in  the  position  of  having  to  satisfy  certain 
obligations  before  being  able  to  enjoy  the  full  fruits  of  his  purchase.  That 
prospect,  for  example,  faces  the  purchaser  of  the  interest  of  a  mortgagor  of 
land35  or  of  a  conditional  purchaser  of  chattels  under  a  conditional  sales 
agreement.36  It  should  be  noted  that  British  Columbia  recently  has  amended 
what  was  its  Execution  Act  to  make  expressly  exigible  the  interest  of  a 
purchaser  under  an  uncompleted  agreement  of  purchase  and  sale,37  and  that 
this  type  of  property  interest  is  specifically  subject  to  execution  in  a  number  of 
American  jurisdictions. - 


38 


As  in  the  case  of  enforcement  against  personal  property,  in  making 
proposals  relating  to  enforcement  against  land,  one  must  bear  in  mind  the 
hitherto  haphazard  development  of  the  law  and  the  unjustifiable  gaps  and 
uncertainties  existing  now  and  likely  to  arise  in  the  future.  Animated  as  we  are 
by  a  general  desire  to  subject  all  property  interests  to  enforcement,  we 
recommend  that  Ontario  should  enact  a  general,  comprehensive  definition  of 
"land"  to  make  it  clear  that  every  right,  title  or  interest  in  respect  of  land, 
whether  legal  or  equitable,  is  subject  to  enforcement  measures.  Any  immunity 
from  enforcement  should  depend  on  deliberate  protection  given  by  specific 
exemption  provisions.  However,  we  wish  to  repeat  here  that  we  are  not  dealing 
with  leasehold  interests  which,  subject  to  certain  exceptions  proposed  in 
section  5(b)(i)  of  this  Chapter,  should  continue  to  be  treated  as  personalty  for 
the  purposes  of  enforcement. 


Broadening  the  statutory  statement  of  exigibility  in  this  way  would  help 
lay  to  rest  continuing  doubts  concerning  the  exigibility  of  various  interests  in 
land.  Moreover,  it  would  afford  an  opportunity  to  collect  within  one  section  or 
portion  of  the  new  legislation  the  provisions  concerning  land  that  now  are 
scattered  throughout  The  Execution  Act.  However,  to  clarify  existing  law, 
and  out  of  an  abundance  of  caution,  we  further  recommend  that  the  general 
definitional  provision  proposed  above  should  be  supplemented  by  further, 
more  specific  provisions.  These  provisions  should  state  that  the  interest  of  a 
purchaser  under  an  agreement  for  the  purchase  and  sale  of  land  that  is  not  yet 


35 


36 


Exigible  under  s.  27(2)  of  The  Execution  Act,  R.S.O.  1970,  c.  152. 

Exigible  under  s.  18  of  The  Execution  Act  as  an  "equitable  or  other  right,  property,  [or] 
interest  ...  in  or  in  respect  of  any  goods,  chattels  or  personal  property"\  See  Ruscheinsky  v. 
A.  Spencer  &  Co.  Ltd.,  [1948]  2  W.W.R.  58  (B.C.S.C). 

37  S.  l(b)(ii)  of  the  Execution  Amendment  Act,  1978,  S.B.C.  1978,  c.  19,  provides  that  the 
definition  of  land  in  the  Execution  Act,  R. S.B.C.  1 960,  c.  135,  s.  34  includes,  among  other 
interests,  "the  respective  interests  of  vendor  and  purchaser  under  a  valid  and  subsisting 
agreement  for  the  sale  and  purchase  of  land".  See,  now,  the  Court  Order  Enforcement  Act, 
R.S.B.C.  1979,  c.  75,  s.  74. 
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Under  the  Michigan  Revised  Judicature  Act,  1961,  c.  600,  s.  600.6018,  for  example, 
"[a]ll  the  real  estate  of  any  judgment  debtor,  including,  but  not  limited  to,  interests 
acquired  by  parties  to  contracts  for  the  sale  of  land"  is  subject  to  execution. 
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completed,  and  the  other  interests  in  land  now  specifically  mentioned  in 
various  sections  of  The  Execution  Act,39  are  comprehended  by  the  definition  of 
"land'*  and  therefore  are  subject  to  enforcement. 

Insofar  as  a  precedent  for  a  more  comprehensive  definition  of  "land"  is 
concerned,  reference  should  be  made  to  a  1978  amendment  to  the  British 
Columbia  equivalent  of  the  Ontario  Execution  Act.40  The  provision,  now 
contained  in  the  Court  Order  Enforcement  Act,41  defines  "land"  as  follows: 

74.  In  sections  75  to  105,  inclusive,  unless  the  context  otherwise  requires  .  . . 

"land"  includes  every  estate,  right,  title  and  interest  in  it,  and  all  real  property, 
both  legal  and  equitable,  and  of  every  nature  and  kind,  and  any  contingent, 
executory  or  future  interest  in  it,  and  a  possibility  coupled  with  an  interest  in 
the  land  or  real  property,  whether  the  object  of  the  gift  or  limitation  of  the 
interest  be  ascertained  or  not,  and  also  the  right  of  entry,  whether  immediate 
or  future  and  whether  vested  or  contingent,  into  and  on  any  land,  and 
includes 

(a)  the  respective  interests  of  mortgagor  and  mortgagee  under  a  valid  and 
subsisting  mortgage  of  land; 

(b)  the  respective  interests  of  vendor  and  purchaser  under  a  valid  and 
subsisting  agreement  for  the  sale  and  purchase  of  land; 

(c)  the  interest  in  land  of  a  joint  tenant,  whether  or  not  subject  to  a 
mortgage;  and 

(d)  the  interest  in  land  of  a  tenant  in  common, 

but  does  not  include  the  rights  of  a  lien  claimant  under  the  Builders  Lien  Act  J42' 


39 


411 


For  example,  the  interest  of  a  mortgagor  (The  Execution  Act,  R.S.O.  1970,  c.  152,  s. 
27(2)  and  (4));  the  equity  of  redemption  (s.  27(3));  contingent,  executory  and  future 
interests  (s.  28(  1 ));  the  interest  of  a  testator  or  intestate  (s.  30);  the  interest  of  a  mortgagee 
(ss.  21-25);  certain  property  over  which  a  deceased  person  had  a  general  power  of 
appointment  exercisable  for  his  own  benefit  (s.  28(3));  land  which  others  hold  in  trust  for 
the  debtor  (s.  9);  and  an  interest  in  land  held  in  joint  tenancy  (s.  9). 

The  Execution  Act,  R.S.B.C.  1960,  c.  135,  as  amended  by  the  Execution  Amendment 
Act,  1978, S.B.C.  1978, c.  19. Sees.  1. 


41  R.S.B.C.  1979,  c.  75. 

42  R.S.B.C.  1979,  c.  40.  The  1978  amendment  was  enacted  in  response  to  a  working  paper  of 
the  Law  Reform  Commission  of  British  Columbia  entitled  The  Enforcement  of  Judgments: 
Execution  Against  Land  (Working  Paper  No.  22,  1976),  at  11-14.  This  paper  in  turn  drew 
heavily  on  research  by  Professor  C.R.B.  Dunlop,  research  that  was  later  published  and  to 
which  reference  already  has  been  made  (see  supra,  note  28).  In  his  article,  Dunlop 
discussed  what  he  called  the  circular  nature  of  the  then  existing  definition  of  "land"  in  the 
British  Columbia  Execution  Act,  R.S.B.C.  1960,  c.  135  (see,  now,  the  Court  Order 
Enforcement  Act,  R.S.B.C.  1979,  c.  75,  s.  74).  He  noted  that  the  definition  "throws  one 
back  to  the  common  law  to  define  the  concept",  since  the  definition  "does  not  tell  the  reader 
what  land  means,  but  says  only  that  it  includes  every  estate,  interest,  et  cetera,  in  land" 
(supra,  note  28,  at  255;  emphasis  in  original). 

As  a  conceptual  matter,  the  Commission  acknowledges  the  force  of  Professor 
Dunlop's  criticism  of  the  manner  in  which  "land"  has  been  defined  in  former  section  34  of 
the  British  Columbia  Execution  Act,  now  section  74  of  the  Court  Order  Enforcement  Act. 
However,  we  believe  that  the  term  "land"  is  not  one  that  can  be  exhaustively  defined  and, 
accordingly,  we  are  of  the  view  that  a  provision  expressed  as  "  'land'  includes"  rather  than 
'land1  means"  is  less  likely  to  be  restrictively  construed.  Except  insofar  as  leasehold 
interests  are  concerned,  the  present  definition  of  land  in  the  British  Columbia  Court  Order 
Enforcement  Act  illustrates  the  form  that  such  a  provision  might  take. 
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2.      A  PURCHASER'S  INTEREST  IN  UNPATENTED  CROWN 
LAND 

The  preceding  discussion  dealt  with  the  scope  of  the  present  provisions  of 
The  Execution  Act  relating  to  enforcement  against  land,  and  we  concluded 
that,  prima  facie,  no  interest  in  land  should  be  beyond  the  reach  of  creditors. 
As  we  indicated,  the  Act  is  adequate  to  ensure  that  most  interests  are  subject 
to  execution,  but  requires  improvement  to  make  the  exigibility  of  interests  in 
land  more  complete.  There  is,  however,  one  significant  class  of  interest  in  land 
—  a  purchaser's  interest  in  unpatented  Crown  land  —  that  would  continue  to 
be  immune  from  creditors'  claims  even  if  The  Execution  Act  were  amended  as 
we  have  recommended. 

Title  to  much  of  the  land  in  Ontario,  particularly  in  the  northern  part  of 
the  Province,  remains  vested  in  the  Crown  in  right  of  Ontario.  Under  The 
Public  Lands  Act4i  and  the  regulations  made  pursuant  to  the  Act,  the  Minister 
of  Natural  Resources  is  authorized  to  dispose  of  Crown  lands  by  lease,  licence 
of  occupation  or  sale,  subject  to  prescribed  terms  and  conditions.  When  Crown 
land  is  sold,  the  normal  course  is  for  the  Minister  to  accept  the  purchaser's 
application  to  purchase  and  his  application  for  letters  patent,  subject  to  the 
purchaser's  meeting  certain  conditions.  The  conditions  may  require,  for 
example,  that  a  building  of  a  certain  size  or  value  be  constructed  on  the 
property  within  a  given  period.  When  the  conditions  are  met,  letters  patent  in 
respect  of  the  land  are  issued  to  the  purchaser  and  the  purchase  becomes  final. 

Until  1971,  one  of  the  principal  purposes  for  which  Crown  land  was  sold 
was  for  summer  cottages.  Sales  for  this  purpose  were  suspended  in  1971,44  but 
began  again  in  July  1978  when  a  regulation  authorizing  such  sales  was 
promulgated.45  After  paying  market  price  for  the  property,  and  in  order  to 
obtain  letters  patent,  purchasers  are  required  to  erect  a  cottage  of  at  least  600 
square  feet  and  of  a  minimum  value  of  $7,500  within  a  two  year  period. 

The  position  of  a  purchaser  from  the  Crown  who  has  not  yet  been  issued 
letters  patent  is,  in  law,  somewhat  different  from  that  of  a  purchaser  from  an 
individual  vendor  under  an  uncompleted  contract  for  the  sale  of  land.  On 
completion  of  his  obligations,  the  purchaser  from  an  individual  vendor 
normally  is  entitled  to  a  judicial  order  for  specific  performance  of  the 
agreement.  However,  under  section  25  of  The  Public  Lands  Act,  the  decision 
of  the  Minister  concerning  the  issuance  of  letters  patent  is  "final  and 
conclusive".46  In  Fitzpatrick  v.  The  King*1  the  predecessor  of  section  25  was 
held  to  oust  the  courts'  jurisdiction  to  determine  rights  to  a  patent.  The  fact 
that  Crown  immunity  precludes  an  order  of  specific  performance  being  made 


43  R.S.O.  1970,  c.  380,  ss.  18-49. 

44  O.  Reg.  246/71,  s.  8.  However,  it  was  still  possible  "to  lease  a  summer  resort  location  for 
private  use"  under  certain  circumstances:  see  ss.  9  et  seq. 

O.  Reg.  551/78.  The  regulation,  however,  contains  certain  restrictions  on  such  sales. 

46  The  section  reads  in  full  as  follows: 

25.  The  Minister  has  authority  to  determine  all  questions  that  arise  as  to  the  rights 
of  persons  claiming  to  be  entitled  to  letters  patent  of  land  located  or  sold  under  this 
Act  and  his  decision  is  final  and  conclusive. 

47  (1926),  59  O.L.R.  331,  [1926]  4  D.L.R.  239  (App.  Div.). 
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against  the  Crown  also  has  been  used  to  defeat  a  claim  to  a  patent  by  a 
purchaser  of  Crown  land.48  Under  present  Ontario  law,49  specific  performance 
still  is  not  available  against  the  Crown  or  a  minister  of  the  Crown,  although  a 
declaratory  order  may  be  obtained  instead. 

Functionally,  despite  these  legal  differences,  the  interest  of  a  purchaser 
from  the  Crown  appears  to  be  no  different  than  that  of  an  ordinary  purchaser: 
he  is  the  holder  of  valuable  rights  which,  provided  he  completes  his 
obligations,  he  normally  can  enjoy  fully.  In  our  discussion  of  the  proposed 
definition  of  land,  we  concluded  that  there  is  no  persuasive  reason  for 
exempting  from  execution  the  ordinary  purchaser's  interest  in  an  uncompleted 
agreement  of  purchase  and  sale.  In  our  view,  the  same  considerations  that  we 
outlined  earlier  apply  equally  here.  Where,  for  example,  the  judgment  debtor 
"owns"  cottage  property  purchased  from  the  Crown,  but  has  not  yet  been 
issued  letters  patent,  it  seems  contrary  to  the  basic  principles  of  enforcement 
law,  particularly  as  proposed  in  this  Report,  that  his  creditors  should  not  have 
access  to  the  property. 

However,  The  Public  Lands  Act  expressly  provides  not  only  that  a 
purchaser  of  unpatented  land  may  not  voluntarily  transfer  or  encumber  his 
interest  without  the  consent  of  the  Minister,  but  also  that  his  interest  is  not 
liable  for  the  satisfaction  of  any  of  his  debts.  Section  3 1  of  the  Act  provides  as 
follows: 

31.-(1)  Except  with  the  consent  in  writing  of  the  Minister,  public  lands  that 
have  been  purchased  under  this  Part  shall  not,  before  the  issue  of  letters  patent, 
be  alienated,  mortgaged,  or  charged,  either  voluntarily  or  involuntarily,  except  by 
devise  or  sale  under  the  authority  of  any  Act  of  the  Legislature  relating  to 
taxation  or  statute  labour. 

(2)  Except  by  mortgage  or  charge  thereon  made  in  favour  of  the  Crown, 
neither  the  land  nor  any  interest  or  right  therein  is,  before  the  issue  of  letters 
patent,  liable  for  the  satisfaction  of  any  debt  or  liability  contracted  or  incurred  by 
such  purchaser,  his  widow,  heirs  or  devisees. 

Our  concern  is  with  section  31(2).  The  rationale  for  this  provision  is  not 
entirely  clear.  It  may  be  a  reflection  of  the  rule  that  the  property  of  the  Crown 
is  not  subject  to  execution;50  until  the  issue  of  letters  patent,  the  land  remains 
Crown  land.51  Along  with  section  31(1),  it  may  be  designed  to  ensure  that  the 
interest  of  the  Crown  in  seeing  that  the  conditions  attached  to  the  purchase  are 
completed  is  not  jeopardized.  But  in  an  execution  sale,  that  interest  would  be 
safeguarded.  The  conditions  respecting  the  selection  of  a  purchaser  relate  to 
such  matters  as  building  and  other  similar  obligations,  and  not  essentially  to 
the  specific  characteristics  of  the  individual  involved.  An  execution  purchaser 
would  be  buying  the  precise  rights  and  obligations  of  the  debtor,  and  would 
not  be  entitled  to  letters  patent  if  the  conditions  were  not  met.  Accordingly, 
the  ordinary  expectations  of  the  Crown  would  not  be  upset. 


48  Crottyv.  Vrooman{\U7>),  I  Man.  R.  149(Q.B.). 

49  The  Proceedings  Against  the  Crown  Act,  R.S.O.  1970,  c.  365.  ss.  1(c)  and  1  8. 

,0  See,  now.  The  Proceedings  Against  the  Crown  Act,  R.S.O.  1970.  c.  365,  s.  25:  "No 
execution  or  attachment  or  process  in  the  nature  thereof  shall  be  issued  out  of  any  court 
against  the  Crown."' 

51  Watson  v.  Hastings  (1930),  38  O.W.N.  1 16  (H.C.J. ),  at  1  18. 
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In  our  opinion,  neither  of  the  abovementioned  purposes,  even  assuming 
they  could  be  ascribed  with  confidence  to  section  31(2),  outweighs  the 
legitimate  claims  of  creditors  to  their  debtors'  property.  The  interest  of  a 
purchaser  in  unpatented  Crown  land  should  be  treated  in  the  same  manner  as 
other  interests  in  land  and  should  be  subject  to  enforcement  measures  at  the 
instance  of  the  purchaser's  creditors.  Accordingly,  in  the  light  of  the 
recommended  general  policy  of  subjecting  all  interests  in  land  to  enforcement 
measures,  it  is  recommended  that  the  provisions  of  section  3 1  (2)  of  The  Public 
Lands  Act,  precluding  creditors  from  seizing  and  selling  the  interest  of  a 
purchaser  in  unpatented  Crown  land  prior  to  the  issue  of  letters  patent,  should 
be  repealed. 


3.      RESTRICTIONS  ON  ENFORCEMENT  AGAINST  LAND 
(a)    General 

Generally  speaking,  once  a  creditor  has  recovered  judgment,  he  may 
begin  to  enforce  the  judgment  against  the  debtor's  personal  property,  including 
leasehold  interests,  without  delay.52  Under  Rule  556  of  the  Supreme  Court  of 
Ontario  Rules  of  Practice,  "[e]  very  judgment  creditor  is  entitled  immediately 
to  issue  one  or  more  writs  of  fieri  facias",  and  the  only  limitation  upon  the 
execution  sale  of  personalty  seized  under  the  writ  is  the  eight  days'  notice  of 
sale  required  by  Rule  557.  Execution  proceedings  may  be  commenced 
regardless  of  the  dollar  value  of  the  judgment.  Nor,  when  a  creditor  decides  to 
enforce  his  judgment  by  way  of  garnishment,  do  the  Rules  impose  any 
restrictions  as  to  time  or  amount.53 

With  respect  to  enforcement  against  land,  however,  the  situation  has  long 
been  different.  As  early  as  1803,  a  statute  of  Upper  Canada  provided  that  no 
lands  could  be  sold  under  execution  within  twelve  months  from  the  day  of  the 
filing  of  a  writ.54  This  restriction  was  carried  over  into  the  legislation  of  the 
Province  of  Ontario,55  and  a  number  of  other  conditions  were  laid  down:  where 
the  amount  due  on  a  judgment  was  less  than  $40,  no  execution  could  be  issued 
against  land;56  there  could  be  no  execution  sale  of  land  until  all  the  debtor's 
exigible  goods  were  exhausted  and  this  fact  was  evidenced  by  a  return  of  nulla 


52 


Stays  of  enforcement  proceedings  were  considered  in  Part  I,  Chapter  2,  section  4(b)  and 
Part  I,  Chapter  3,  section  8,  of  our  Report.  In  the  small  claims  courts,  unless  otherwise 
ordered,  execution  may  not  issue  until  fifteen  days  after  the  entry  of  judgment:  see  The 
Small  Claims  Courts  Act,  R.S.O.  1970,  c.439,  s.  102(2).  In  Part  II,  Chapter  2,  of  our 
Report,  the  Commission  recommended  that  s.  102(2)  should  be  repealed  and  that  a  creditor 
having  a  judgment  from  any  court  should  be  entitled  to  initiate  enforcement  against  the 
debtor's  property  as  soon  as  judgment  has  been  signed. 

With  respect  to  small  claims  court  enforcement,  garnishment  proceedings  may  be  taken 
immediately  upon  the  recovery  of  judgment:  see  The  Small  Claims  Courts  Act,s.  1 42. 

43  Geo.  3,  c.  1  (U.C.). 

31  Vict.,  c.  25,  s.  1. 

See  The  Rules  of  Practice  and  Procedure  of  the  Supreme  Court  of  Ontario  (in  Civil 
Matters),  1913,  r.  533,  approved  by  Order-in-Council,  July  11,  1913,  and  in  force  as  of 
September  1,  1913.  See,  also,  The  Execution  Act,  R.S.O.  1877,  c.  66,  s.  13,  an  analogous 
provision  concerning  enforcement  of  a  judgment  where  the  action,  within  the  jurisdiction  of 
the  then  existing  division  court,  was  brought  "in  a  Superior  Court  or  in  a  County  Court". 
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bonaf  and  the  creditor  could  not  recover  the  expenses  of  execution  against 
land  where  the  judgment  debt  was  recovered  out  of  the  debtor's  goods.5 


5K 


With  only  minor  variations,59  and  with  the  arguable  exception  of 
enforcement  against  land  under  a  family  court  writ  of  execution,60  all  these 
limitations  on  execution  against  land  still  form  part  of  the  law  of  Ontario,  and 
have  been  incorporated  into  the  Supreme  Court  Rules  of  Practice.  They  apply 
to  all  property  interests  that  the  law  regards  as  land,  except  leasehold 
interests,  irrespective  of  the  use  to  which  the  property  is  put.  The  relevant 
provisions  of  the  Rules  of  Practice  now  read  as  follows: 

540.  A  judgment  for  the  recovery  by  or  payment  to  a  person  of  money  may  be 
enforced  by  the  issue  of  a  writ  of  execution  against  the  goods  and  chattels,  lands 
and  tenements  of  the  debtor,  but,  if  the  amount  due  on  the  judgment  is  less  than 
$200,  no  execution  shall  issue  against  lands  and  tenements. 

560.  If  the  amount  authorized  to  be  made  and  levied  under  a  writ  of  fieri  facias 
is  made  and  levied  thereunder  out  of  goods  and  chattels,  the  person  issuing  the 
writ  is  not  entitled  to  the  expenses  of  any  seizure  or  advertisement  of  lands 
thereunder,  and  the  return  to  be  made  by  the  sheriff  to  the  writ  for  sale  of  lands 
shall  be  to  the  effect  that  the  amount  has  been  so  made  and  levied  as  aforesaid. 

561.  The  sheriff  shall  not  expose  lands  for  sale  under  a  writ  of  fieri  facias  or  sell 
the  lands  within  less  than  twelve  months  from  the  day  on  which  the  writ  is  filed 
with  him  or,  after  a  withdrawal  of  the  writ,  within  less  than  twelve  months  from 
the  day  on  which  the  writ  is  refiled  with  him. 

563.  A  sale  of  lands  shall  not  be  had  under  any  writ  of  fieri  facias  until  after  a 
return  of  nulla  bona,  in  whole  or  in  part,  in  the  same  action  or  matter  by  the 
sheriff  of  the  same  county,  or  in  the  case  of  a  small  claims  court  writ  of  execution, 
a  return  of  nulla  bona  by  the  bailiff  of  the  small  claims  court  from  which  it  was 
issued. 

Ontario  is  not  alone  among  Canadian  jurisdictions  in  creating  barriers  to 
execution  against  land.  Of  the  common  law  provinces,  all  but  British 
Columbia  impose  one  or  more  of  the  following  restrictions:  a  twelve  month 
delay;61  a  nulla  bona  requirement;62and  a  minimum  judgment  debt.63  Even  in 


60 


31  Vict.,  c.  25,  ss.  2  and  3. 

Ibid.,  s.  4. 

The  $40  figure  was  changed  to  $200  in  1967:  see  O.  Reg.  242/67,  s.  18.  See,  now,  r.  540  of 
the  Supreme  Court  Rules  of  Practice,  R.R.O.  1970,  Reg.  545.  However,  the  figure  remains 
$40  for  small  claims  court  judgments:  see  The  Small  Claims  Courts  Act,  R.S.O.  1970,  c. 
439,  s.  1 26(  1 ).  Concerning  the  applicability  of  the  Rules  of  Practice  to  enforcement  against 
land  pursuant  to  a  small  claims  court  execution,  see  the  discussion  infra,  this  Chapter, 
section  7(b). 

See  infra,  this  section. 


61  See,  for  example,  The  Seizures  Act,  R.S.A.  1970,  c.  338,  s.  15(l)(b);  The  Judgments  Act, 
R.S.M.,  c.  J 1 0,  s.  3(2);  and  Sale  of  Land  under  Execution  Act,  R.S.N.S.  1 967,  c.  275,  s.  3. 


a 


See,  for  example,  the  Memorials  and  Executions  Act,  R.S.N.B.  1973,  c.  M-9,  s.  1 1  and 
The  Executions  Act,  R.S.S.  1978,  c.  E-12,  s.  25(1).  However,  it  has  been  held  in  Ontario 
that  failure  to  comply  with  the  nulla  bona  requirement  of  Rule  563  is  a  mere  irregularity 
that  will  not  void  an  execution  sale:  see  Ross  v.  Malone  (1884),  7  O.R.  215,  affd  (1885)  7 
O.R.  397  (Div.  Ct.).  The  same  has  been  held  in  respect  of  a  return  of  nulla  bona  where 
exigible  goods  in  fact  are  available:  see  The  Ontario  Bank  v.  Kerby  ( 1 865),  1 6  U.C.C.P.  35 
and  Molsons  Bank  v.  McMeekin  ( 1 888),  1 5  O.A.R.  535. 

See,  for  example,  The  Judgments  Act,  R.S.M.,  c.  J 10,  s.  3(1)($40)  and  The  Executions 
Act,  R.S.S.  1978,  c.  E-12,  s.  22(1)  ($100). 
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British  Columbia,  where  the  sale  of  lands  must  be  authorized  by  court  order,64 
it  has  been  suggested  that  the  courts  may  be  reluctant  to  make  such  an  order 
unless  other  remedies  have  first  been  exhausted.65 

American  jurisdictions  appear  to  follow  no  particular  pattern.  For 
example,  there  are  no  special  prerequisites  to  enforcement  against  land  in 
California  or  New  York,  while  in  Michigan,  the  debtor's  personalty  must  be 
exhausted  before  execution  may  issue  against  his  realty.66 

Before  proceeding  to  evaluate  the  appropriateness  of  the  present 
restrictions  on  enforcement  against  land,  reference  should  be  made  to  the 
relevant  provisions  in  respect  of  the  enforcement  of  a  support  or  maintenance 
order  in  a  provincial  court  (family  division).  It  should  be  noted  that  a  writ 
issued  by  such  a  court  is  to  be  directed  to  a  sheriff.67  The  rules  of  procedure 
applicable  in  the  family  courts  do  not  make  specific  mention  of  the  sale  of 
land;  however,  rule  78  is  a  general  provision  respecting  the  sale  of  seized 
property.  Rule  78  reads  as  follows: 

78.  Where  a  sheriff  makes  a  seizure  under  a  writ  of  execution,  he  shall  publish 
a  notice  of  sale  at  least  eight  days  before  the  sale,  specifying  the  date,  time  and 
place  of  the  sale  and  giving  a  description  of  the  property. 

The  tenor  and  substance  of  rule  78,  and  particularly  the  short  delay  period  of 
eight  days,  bear  no  slight  resemblance  to  Rule  557  of  the  Supreme  Court 
Rules  of  Practice,  which  of  course  applies  exclusively  to  the  sale  of  "goods  and 
chattels",  and  not  land.  Yet,  notwithstanding  the  similarity,  it  is  certainly 
arguable  that  rule  78  governs  both  the  sale  of  goods  and  chattels  and  the  sale 
of  land  under  a  family  court  writ  of  execution. 

Assuming  that  rule  78  does  apply  to  the  sale  of  all  types  of  property, 
including  land,  a  critical  issue  is  raised.  Is  there  any  justification  for 
permitting  a  family  court  maintenance  creditor  to  sell  the  maintenance 
debtor's  land  free  of  the  types  of  restriction  that  now  appear  in  the  Supreme 
Court  of  Ontario  Rules  of  Practice?  Put  another  way,  is  there  any  reason  why, 
in  respect  of  enforcement  against  land,  a  maintenance  creditor  should  be  in  a 
more  advantageous  position,  and  a  maintenance  debtor  in  a  less  advantageous 
position,  than  creditors  and  debtors  from  other  courts? 

The  present  absence  of  any  restrictions  on  enforcement  against  land  in 
the  family  courts  goes  beyond  granting  what  in  effect  is  a  type  of  special 
treatment  for  maintenance  creditors;  in  practice,  it  may  even  have  the  effect  of 
granting  special  treatment  to  certain  non-maintenance  creditors.  For 
example,  let  us  assume  that  a  debtor  has  both  a  maintenance  and  a  non- 
maintenance  creditor,  both  of  whom  file  writs  of  execution  in  respect  of  their 
judgments.  The  non-maintenance  creditor  could  not  commence  sale  proceed- 
ings until  the  expiry  of  one  year;  however,  it  would  appear  that  the 
maintenance  creditor  may  be  able  to  commence  sale  proceedings  immedi- 


The  Court  Order  Enforcement  Act,  R.S.B.C.  1979,  c.  75,  s.  88. 

Law  Society  of  British  Columbia,  Law  Tutorial  Lectures  on  Creditors'  Rights  (1972),  at 
9,  referred  to  in  Dunlop,  supra,  note  28,  at  25 1 . 

66  Michigan  Revised  Judicature  Act,  1961,  c.  600,  s.  600.6004. 

67  O.  Reg.  386/79,  r.  75,  passed  under  The  Provincial  Courts  Act,  R.S.O.  1970,  c.  369. 
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ately.  But  if  the  maintenance  creditor  should  have  the  land  sold  immediately, 
the  non-maintenance  creditor,  essentially  riding  on  the  coattails  of  the  other 
creditor,  would  be  able  to  circumvent  the  one  year  delay  period.  It  seems  that 
in  practice,  although  apparently  not  in  law,68  the  proceeds  from  an  execution 
sale  in  respect  of  property  seized  pursuant  to  enforcement  proceedings  in  the 
family  court  are  distributed  pro  rata  under  The  Creditors'  Relief  Act69  to  all 
creditors,  whether  maintenance  creditors  or  non-maintenance  creditors,  who 
have  filed  their  writs  of  execution  with  the  sheriff  in  time  to  share  in  the 
proceeds.  Consequently,  instead  of  having  to  wait  for  over  a  year  to  reap  the 
fruits  of  his  writ  against  the  debtor's  land,  the  non-maintenance  creditor  could 
be  paid,  in  whole  or  in  part,  more  speedily  pursuant  to  a  sale  under  a  writ  filed 
by  a  maintenance  creditor.  Moreover,  not  only  would  the  non-maintenance 
creditor  be  able  to  circumvent  the  delay  period  established  by  the  Rules  of 
Practice,  he  would  be  in  a  far  better  position  than  another  non-maintenance 
creditor  whose  debtor  does  not  owe  arrears  on  a  maintenance  or  support  order; 
in  the  latter  situation,  the  non-maintenance  creditor  would  not  be  able  to  ride 
on  the  coattails  of  a  maintenance  creditor  of  the  same  debtor. 

While  in  Part  II  of  our  Report  we  countenanced  certain  priorities  for 
maintenance  creditors  in  the  context  of  enforcement  against  personalty70  and 
garnishment  of  debts,71  we  have  concluded,  having  regard  to  the  matters 
discussed  above,  that  the  proposals  to  be  made  below  with  respect  to 
restrictions  on  enforcement  against  land  should  apply  equally  to  the 
enforcement  of  judgments  from  all  courts  in  Ontario. 

In  our  view,  any  assessment  of  the  restrictions  on  the  exigibility  of  land 
should  start  from  the  general  premise  that  all  the  debtor's  property  should  be 
exigible  in  the  same  manner,  without  unnecessary  delay  and  without  regard  to 
its  nature.  The  creditor  is  entitled  to  payment  of  the  judgment  debt,  and  he 
should  not  be  prejudiced  by  the  manner  in  which  the  debtor  happens  to  hold 
his  assets.  Any  departure  from  these  propositions  should  be  adopted  only  if  it 
can  be  justified  by  special  considerations. 

The  reason  why  the  existing  restrictions  were  adopted  in  the  first  place 
can  only  be  a  matter  of  speculation.  The  1803  statute,72  in  which  the  twelve 


hX 


Unlike  the  situation  with  respect  to  the  distribution  of  attached  wages  (see  s.  30(3)  of  The 
Family  Law  Reform  Act,  1978,  S.O.  1978,  c.  2),  proceeds  obtained  by  the  sheriff  through 
the  sale  of  seized  property  are  not  given  special  treatment  by  The  Family  Law  Reform  Act, 
1978;  that  is,  there  is  no  priority  in  respect  of  the  distribution  of  these  proceeds.  However, 
their  distribution  also  remains  outside  the  strict  language  of  The  Creditors'  Relief  Act, 
R.S.O.  1970,  c.  97.  We  shall  return  to  this  issue  in  more  detail  in  a  subsequent  Part  of  our 
Report  on  the  Fnforcement  of  Judgment  Debts  and  Related  Matters:  suffice  it  to  state  here 
that  s.  3  of  The  Creditors'  Relief  Act  provides  only  that  "[s]ubject  to  this  Act,  there  is  no 
priority  among  creditors  by  execution  from  the  Supreme  Court  or  from  a  county  court". 
S.  5,  which  provides  generally  for  a  pro  rata  distribution  of  money  levied  by  a  sheriff,  must 
be  read  subject  tos.  3.  Accordingly,  it  would  appear  that  proceeds  received  by  a  sheriff 
under  a  family  court  execution  are  not  governed  by  the  pro  rata  distribution  provisions 
of  The  Creditors'  Relief  Act,  but  in  law  should  be  distributed  on  a  first-come,  first-served 
basis  to  family  court  creditors. 

R.S.O.  1970,  c.  97. 

See  Part  II,  Chapter  2.  section  3(b)(ii)d(2). 

71  See  Part  II,  Chapter  3.  section  6(c)(i)b. 

72  43  Geo.  3,  c.  1  (L.C.). 
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month  delay  period  was  first  laid  down,  does  contain  a  preamble  reciting  the 
reason  for  its  enactment,  but  unfortunately  it  is  too  vague  to  be  of  much  help. 
It  states: 

Whereas  it  is  expedient,  in  the  present  circumstances  of  this  province,  that  some 
time  should  elapse,  after  the  issuing  of  process  of  execution  against  lands  and 
tenements,  before  the  sheriff  proceeds  to  expose  the  same  to  sale  .... 

The  preamble  thus  hints  at  practical  concerns.  But  given  the  era  in  which  the 
requirements  were  adopted,  it  is  probably  also  safe  to  surmise  that,  at  least  in 
part,  they  reflected  an  attitude  that  regarded  land  as  inherently  more  worthy 
of  protection  than  other  forms  of  property.73  The  central  role  of  land  in  the 
economic  and  social  system  may  have  warranted  this  attitude  at  one  time;  but 
today,  when  a  significant  percentage  of  the  population  has  come  to  see  it  as 
just  another  commodity,  albeit  often  a  very  valuable  one,  it  no  longer  can  be 
asserted  categorically  that  land  deserves  protection  simply  because  it  is  land. 

There  are,  however,  more  functional  considerations  associated  with  land, 
which  we  believe  to  be  sufficiently  compelling  to  justify  a  departure  from  the 
rule  of  immediate,  unrestricted  exigibility.  The  first  of  these  is  that,  generally, 
the  value  of  a  debtor's  land  is  very  large  in  comparison  to  the  size  of  the 
judgment  debt.  A  related  factor  is  that  a  debtor  with  land  often  will  be  able  to 
use  that  property  to  refinance  his  obligations,  including  the  judgment  debt. 
While  the  law  should  promote  recovery  by  the  creditor,  it  clearly  should  not 
unnecessarily  strip  the  debtor  of  his  assets,  but  should  encourage  settlement 
where  this  may  be  achieved  without  resort  to  a  forced  sale.  Where  there  is  a 
good  possibility  that  the  debtor  can  refinance,  and  thus  avoid  an  execution  sale 
and  its  attendant  costs  and  disruption,  he  should  be  provided  with  an 
opportunity  to  do  so. 

Experience  also  indicates  that,  as  a  rule,  the  loss  of  real  property  is 
potentially  more  disruptive  for  the  debtor's  living  or  business  arrangments 
than  the  loss  of  other  types  of  property.  This  result  is  not  solely  because 
interests  in  land  are  normally  of  substantial  value.  A  significant  proportion  of 
land  is  used  for  residential  purposes,  and  land  is  often  the  basis  of  the  debtor's 
livelihood,  whether  it  be  an  individual's  farm  or  the  site  of  a  corporation's 
plant. 

We  wish  to  stress  that  we  are  not  suggesting  that  land  per  se  is  worthy  of 
special  protection.  What  we  are  saying  is  that  the  factors  that  in  our  view  the 
law  should  take  into  account  —  for  example,  the  relative  value  of  asset  and 
debt,  the  availability  of  refinancing  and  the  potential  for  disruption  — 
typically  are  present  when  the  property  in  issue  is  land.  "Land",  then,  is  a 
convenient  and  a  workable  category  that  the  law  can  use  to  achieve  desirable 
ends.  It  is  certainly  conceivable  that  there  are  other  categories  of  property 
with  a  high  correlation  to  the  factors  that  we  have  identified,  or  to  other 
equally  valid  characteristics,  and  we  by  no  means  intend  to  preclude  their 
protection  in  some  way  as  well.  Indeed,  in  a  later  section  of  this  Chapter  we 
shall  consider  whether  the  category  "debtors'  residences"  is  one  that  requires 
special  treatment.74 


See  Dunlop,  supra,  note  28,  at  252:  "These  restrictions  appear  to  be  founded  on  the 
assumption  that  land  is  in  some  sense  sacrosanct  and  should  be  exempt  from  execution 
process." 

See  infra,  this  Chapter,  section  5. 


19 


(b)     Postponing  a  Sale  of  Land 


The  Commission  is  of  the  view  that  an  opportunity  for  a  debtor  to 
refinance  his  obligations,  using  his  land  to  do  so,  and  thereby  avoid  the  costs 
and  disruption  of  an  execution  sale,  is  best  provided  by  postponing  any  sale  of 
land  until  the  expiration  of  a  reasonable  period  following  the  filing  of  the  writ. 
The  argument  that  the  length  of  the  litigation  process  affords  the  debtor  ample 
opportunity  to  refinance  is  not  an  entirely  adequate  response.  Where  liability 
is  seriously  contested,  the  debtor  of  course  is  not  confronted  with  the  prospect 
of  paying  a  judgment  debt  until  judgment  is  actually  awarded.  The  potential 
for  disruption  through  a  forced  sale  of  land  is  another  consideration  that  we 
believe  warrants  a  period  of  delay  to  permit  the  debtor  to  make  alternative 
arrangements,  either  for  payment  of  the  judgment  debt  or,  if  necessary,  for 
substitute  housing. 

In  view  of  the  concerns  that  we  have  expressed  with  respect  to  immediate 
enforcement  against  land,  it  may  be  thought  that  the  twelve  month  waiting 
period  now  prescribed  by  Rule  561  of  the  Supreme  Court  of  Ontario  Rules  of 
Practice  is  appropriate  and  should  be  retained.  In  addition,  it  may  be  argued 
that  any  prejudice  to  creditors  as  a  result  of  the  waiting  period  is  balanced  by 
their  right  to  collect  interest  on  their  outstanding  judgment  debts.75  In  our 
view,  however,  a  period  of  twelve  months  is  unnecessarily  long,  and 
compromises  to  too  great  a  degree  the  creditor's  interest  in  obtaining  prompt 
payment.  The  creditor  should  be  kept  waiting  only  as  long  as  is  reasonably 
necessary  for  the  debtor  to  refinance  or  to  make  alternative  arrangements. 

Statistics  concerning  the  incidence  of  execution  sales  of  land  appear  to 
confirm  our  conclusion  that  the  present  twelve  month  period  overprotects 
debtors.  As  might  be  expected,  the  statistics  show  that  in  only  an  exceedingly 
small  proportion  of  the  cases  in  which  writs  of  fieri  facias  are  issued  are 
proceedings  for  the  sale  of  land  commenced.76  While  explanations  can  only  be 
a  matter  of  inference,  it  seems  likely  that  many  debtors  simply  do  not  possess 
land  or  that,  where  creditors  do  have  some  prospect  of  enforcement  against 
land,  they  either  do  not  know  that  the  debtor  has  an  interest  in  the  land,  or 
they  are  content  merely  to  keep  the  writ  in  effect  and  wait  until  the  debtor 
needs  to  remove  it  in  order  to  dispose  of  his  property.77  In  addition,  only  a 
fraction  of  the  proceedings  commenced  for  the  execution  sale  of  land  actually 
culminates  in  sales.  What  this  fact  seems  to  indicate  is  that  when  debtors  who 
have  resisted  payment  finally  are  faced  with  the  prospect  of  losing  their  land  in 
an  execution  sale,  the  majority  of  them  can  and  do  make  alternative 
arrangements  to  satisfy  their  creditors  and  to  abort  the  sale.  If  this  is  indeed 
the  case,  then  many  creditors  are  needlessly  delayed  while  their  debtors  enjoy 
the  period  of  grace  provided  by  Rule  56 1 . 


75  See  The  Judicature  Act,  R.S.O.  1970,  c.  228,  s.  40,  as  amended  by  The  Judicature 
Amendment  Act,  1979,  S.O.  1979,  c.65,  s.4(l);  the  Interest  Act,  R.S.C.  1970,  c.  1-18,  s.  3; 
Supreme  Court  of  Ontario  Rules  of  Practice,  supra,  note  59,  r.  548;  and  The  Small  Claims 
Courts  Act,  R.S.O.  1 970,  c.  439,  s.  1 1 6. 

76  For  example,  statistics  obtained  from  the  Sheriff's  Office,  Judicial  District  of  York, 
indicate  that  in  1 977,  48  execution  sales  of  land  were  commenced,  and  4  completed  by  sale; 
the  comparable  figures  for  1 976  are  22  and  3.  In  each  of  these  years,  approximately  20,000 
writs  of  execution  were  issued. 

7  The  implications  of  this  passive  mode  of  enforcement  arc  fully  considered  infra.  Chapter 
3,  section  3. 
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Finally,  it  should  be  borne  in  mind  that  land  subject  to  a  creditor's  lien 
must  continue  to  be  maintained  during  the  period  prior  to  sale.  Debtors  may 
allow  the  property  to  deteriorate,  thereby  serving  to  diminish  the  amount 
recoverable  by  creditors  through  a  sale  of  the  land.  In  our  opinion,  a  lengthy 
delay  period  exacerbates  this  problem. 

For  the  above  reasons,  we  recommend  that  the  existing  twelve  month 
delay  period  before  an  execution  sale  of  land  may  proceed  should  be  abolished. 
It  should  be  replaced  by  a  new  provision  to  the  effect  that,  in  enforcing  a 
money  judgment  from  any  court,  no  actual  sale  of  land  under  a  writ  of 
enforcement  may  take  place  until  the  expiry  of  six  months  from  service  on  the 
debtor  of  the  proposed  Notice  of  Judgment,  indicating  that  a  creditor  has 
delivered  a  writ  of  enforcement  to  the  enforcement  office.78  We  further 
recommend  that  a  creditor  should  not  be  entitled  to  commence  any  sale 
proceedings  until  after  the  expiry  of  four  months  from  service  on  the  debtor  of 
the  abovementioned  Notice  of  Judgment.  To  entitle  a  creditor  to  begin  sale 
proceedings  at  once  would  permit  potentially  heavy  costs  to  be  incurred 
immediately  against  the  debtor,  and  to  be  borne  by  him,  whereas,  as  a  matter 
of  principle,  the  proposed  delay  period  is  designed  to  promote  settlement  or  to 
encourage  the  debtor  to  refinance  or  to  seek  alternative  arrangements  without 
the  expense  and  disruption  of  a  forced  sale.  The  proposed  four  month  hiatus 
would  afford  the  debtor  ample  opportunity  to  save  his  property,  without 
harassment  by  the  creditors  and  without  the  building  up  of  unnecessary  costs. 

In  the  preceding  paragraphs,  we  recommended  the  retention  of  certain 
abbreviated  delay  periods  as  a  means  of  balancing  the  interests  of  both 
creditor  and  debtor.  It  is  now  necessary  to  consider  whether  the  debtor  should 
be  entitled  automatically  to  the  benefit  of  these  delay  periods,  or  whether  he 
should  be  required  to  take  certain  affirmative  steps  to  obtain  them.  In  this 
connection,  experience  with  mortgage  foreclosures  may  be  instructive.  In 
order  to  preserve  the  right  to  redeem  in  a  foreclosure  proceedings,  mortgagors 
are  required  to  file  within  a  prescribed  period  a  notice  indicating  that  they 
desire  an  opportunity  to  redeem.79  We  understand  that  mortgagors  almost 
invariably  do  file  such  a  notice,  whether  or  not  they  actually  intend  to  make  a 
serious  effort  to  redeem. 

By  analogy,  we  therefore  might  expect  that,  if  redemption  of  a  debtor's 
land  were  made  conditional  upon  a  debtor's  actively  asserting  his  right  to 
redeem,  most  debtors  who  are  aware  of  the  opportunity  to  postpone  the 
execution  sale  of  their  lands  would  choose  to  do  so,  regardless  of  their  present 
or  anticipated  financial  and  other  circumstances.  Making  the  waiting  periods 
contingent  on  actively  asserting  a  right  thus  would  add  an  element  of 
procedural  complexity  that  probably  would  accomplish  little.  Moreover,  it 
would  penalize  those  debtors  who  are  less  familiar  with  the  legal  safeguards 
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See  Part  I,  Chapter  3,  section  5(e),  of  our  Report,  concerning  the  Notice  of  Judgment.  It 
was  recommended  that  where  a  creditor  commences  enforcement  by  delivering  a  writ  of 
enforcement  to  the  enforcement  office,  the  enforcement  office  forthwith  should  serve  on  the 
debtor  a  Notice  of  Judgment.  The  Notice  should  set  out  the  style  of  cause,  the  court  that 
issued  the  judgment,  the  date  of  judgment,  the  full  name  and  address  of  the  creditor,  and 
the  amount  of  the  judgment,  including  costs,  interest  and  other  allowable  amounts.  The 
Notice  also  should  indicate  to  the  debtor  that,  subject  to  the  statutory  exemptions,  all  his 
exigible  assets  are  subject  to  enforcement  measures,  such  as  seizure,  garnishment  and  sale. 

See  r.  466  of  the  Supreme  Court  of  Ontario  Rules  of  Practice,  supra,  note  59. 
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open  to  them.  The  tendency  of  that  group  of  debtors  to  suffer  judgment  by 
default  would  exacerbate  this  latter  problem  because  such  debtors  likely 
would  be  ignorant  of  postjudgment  enforcement  proceedings.  Having  regard 
to  these  considerations,  then,  we  recommend  that  debtors  should  be  entitled  to 
the  proposed  delay  periods  as  of  right. 


(c)     The  Necessity  of  a  Minimum  Judgment  Debt 

While  we  accept  the  necessity  for  a  waiting  period  before  sale  under 
execution,  although  shorter  than  the  one  now  provided,  we  are  not  convinced 
that  the  other  existing  restrictions  on  exigibility  are  worthy  of  retention.  We 
shall  now  consider  the  requirement  that,  before  execution  may  issue  against 
land,  the  amount  of  the  judgment  debt  must  be  at  least  $200  in  the  case  of  an 
execution  issued  out  of  the  Supreme  Court  and  county  and  district  courts,  or 
$40  in  the  case  of  an  execution  issued  out  of  a  small  claims  court. 

Superficially,  this  requirement  seems  consistent  with  our  concerns  in 
respect  of  enforcement  against  land  where  the  value  of  the  land  often  far 
exceeds  that  of  the  judgment  debt.  No  land,  it  might  be  argued,  should  be  sold 
to  satisfy  a  debt  so  trivial  that  it  cannot  meet  the  monetary  requirement;  nor 
should  an  execution  arising  from  a  debt  of  that  size  be  allowed  to  affect  the 
transferability  of  the  debtor's  land.80 

If  these  consequences  were  likely  to  flow  from  the  elimination  of  the 
minimum  judgment  debt  requirement,  this  argument  might  give  us  pause.  But 
the  possibility  of  their  occurrence  is  less  than  remote.  After  receipt  of  a  notice 
of  sale  from  the  sheriff,81  no  reasonable  debtor  with  an  interest  in  land  would 
permit  an  execution  sale  to  proceed  where  the  debt  is  trivial.  If  he  had  other 
property  available,  he  would  use  it  to  satisfy  the  debt;  if  not,  he  certainly 
would  be  able  to  use  his  land  to  raise  sufficient  funds.  Similarly,  it  is  difficult  to 
contemplate,  for  example,  an  execution  in  the  amount  of  $150  holding  up  a 
transfer  of  land;  it  most  likely  would  be  paid  from  the  proceeds  of  a  sale  or 
mortgage  as  just  another  incidental  cost  of  the  transaction. 

The  Commission  is  of  the  view  that  the  $200  and  $40  figures  quoted 
above  are  now  totally  unrealistic.  Moreover,  as  a  matter  of  principle,  we  see  no 
advantage  in  a  minimum  judgment  debt  requirement  that  would  compel  us  to 
depart  from  our  prima  facie  position  of  unrestricted  exigibility.  Accordingly, 
it  is  recommended  that  the  abovementioned  requirement  should  be  abolished 
and  that  all  interests  in  land  should  be  subject  to  enforcement  proceedings 
irrespective  of  the  amount  of  the  judgment  against  the  debtor. 


(d)    The  Requirement  of  a  Return  of  Nulla  Bona 

The  next  restriction  on  the  sale  of  land  concerns  the  requirement  of  a 
return  of  nulla  bona.  Rule  563  of  the  Rules  of  Practice  provides  that  no  sale 
may  take  place  until  after  a  return  of  nulla  bona  by  either  a  sheriff,  in  respect 


80  It  will  be  recalled  that  a  writ  of  execution  binds  the  land  of  a  judgment  debtor  upon 
delivery  of  the  writ  to  the  sheriff:  see  The  Execution  Act,  R.S.O.  1 970,  c.  1 52,  s.  1 0(  1 ). 

81  See  Rules  of  Practice,  supra,  note  59,  r.  564(  1  )(a). 
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of  a  Supreme  Court  or  county  or  district  court  judgment,  or  a  bailiff,  in  respect 
of  a  small  claims  court  judgment. 

The  prerequisite  of  a  nulla  bona  return  appears  to  be  of  little  value.  Since 
it  is  in  the  creditor's  interest  to  enforce  the  debt  as  efficiently  as  possible,  if 
freed  from  this  prerequisite,  he  rarely  would  initiate  a  sale  of  land  where  a  sale 
of  personalty,  which  is  normally  less  complicated,  would  yield  sufficient 
proceeds.  And  where  the  creditor  is  undiscriminating  or  is  actuated  by  spite,82 
the  debtor  can  always  forestall  the  sale  of  his  land  by  selling  his  personalty 
voluntarily  and  paying  the  judgment  debt. 

At  the  present  time,  it  would  appear  that  in  many  cases  a  return  of  nulla 
bona  is  made  virtually  as  a  matter  of  course,  unless  specific  items  of  exigible 
personalty  are  known  to  the  creditor  and  expressly  required  to  be  seized. 
Admittedly,  the  recommendations  proposed  in  Chapter  2  of  Part  II  of  our 
Report,  concerning  the  seizure  and  sale  of  personal  property,  should  make 
enforcement  against  personal  property  more  manageable  and  more  likely,  and 
therefore  should  reduce  the  number  of  pro  forma  returns  of  nulla  bona. 
However,  even  aside  from  the  argument  against  the  retention  of  Rule  563 
advanced  in  the  immediately  preceding  paragraph,  and  assuming  that  in  the 
future  the  requirement  were  to  provide  some  protection  to  debtors,  its  effect 
would  be  to  impose  upon  creditors  mandatory  costs  and  delays  for  no  apparent 
reason,  where  the  debtor's  personal  property  is  insufficient  and  the  creditor 
ultimately  must  look  to  his  land.  As  Wilson,  C.J.S.C.,  observed  in  the  British 
Columbia  case  of  Re  Execution  Act;  Re  Schiava's  Judgment:™ 

[I]f  his  judgment  is  for  $2,000  it  is  a  hardship  to  compel  him  to  go  through  a 
process  of  execution  which  will  realize  only  $200  and  leave  him  still  forced  to 
resort  to  sale  of  lands,  with  consequent  delay. 

Accordingly,  we  recommend  that  a  return  of  nulla  bona  no  longer  should  be 
required  before  an  execution  sale  of  land  may  proceed. 


(e)     Restrictions  on  the  Recovery  of  Expenses  Incurred  in  Respect  of 
Enforcement  Against  Land 

The  final  restriction  on  the  sale  of  land  is  that,  under  Rule  560  of  the 
Rules  of  Practice,  the  creditor  may  not  recover  the  expenses  of  seizure  or 
advertisement  in  respect  of  enforcement  against  land  where  the  judgment  debt 
ultimately  is  recovered  out  of  personalty.  It  is  true  that,  if  this  restriction  were 
abolished,  a  debtor  would  be  subject  to  two  sets  of  costs  in  circumstances 
where  only  one  method  of  enforcement  proved  to  be  necessary.  However,  it 
should  be  pointed  out  that  the  same  result  could  occur  today  where,  for 
example,  the  creditor  directs  the  sheriff  to  seize  chattels  and  also  obtains  a 
garnishment  order  in  respect  of  the  debtor's  wages. 

We  are  of  the  view  that  the  principle  enshrined  in  Rule  560  is  inconsistent 
with  one  of  the  basic  principles  of  our  enforcement  system,  namely,  that  the 
creditor  is  or  should  be  free  to  pursue  simultaneously  all  available  remedies. 


For  an  interesting  discussion  of  the  role  of  spite  in  debtor-creditor  relations,  see  LefT, 
"Injury,  Ignorance  and  Spite  —  The  Dynamics  of  Coercive  Collection''  (1970),  80  Yale 
L.J.  l,at  18-19. 

83  (1960),  32  W.W.R.  239  (B.C.S.C),  at  240. 


23 

Our  previous  recommendations  reinforce  this  principle  and  thereby  undercut 
the  rationale  of  Rule  560.  It  may  well  be  fortuitous  that  the  debt  is  actually 
recovered  out  of  personalty  and  not  land.  The  debtor  may  acquire  sufficient 
personalty  —  by  inheritance,  for  example  —  after  enforcement  against  his 
land  has  commenced.  The  existing  law  may  even  encourage  a  creditor  to 
terminate  all  proceedings  against  personalty  under  certain  circumstances,  and 
to  seek  recovery  against  realty  alone,  in  order  to  avoid  the  financial  prejudice 
resulting  from  the  application  of  Rule  560.  Finally,  a  debtor  may  surrender 
sufficient  exigible  chattels  to  pay  his  creditor  only  at  the  very  last  moment 
prior  to  a  sale  of  the  land.  In  such  a  case,  we  believe  that  the  creditor  would  be 
unjustifiably  denied  the  expenses  of  enforcement  against  the  land. 

Having  regard  to  the  arguments  advanced  above,  as  well  as  to  our  earlier 
proposal  precluding  the  commencement  of  sale  proceedings  (and  therefore  the 
incurring  of  expenses)  until  the  expiry  of  four  months  from  service  of  the 
Notice  of  Judgment  on  the  debtor,  we  recommend  the  repeal  of  Rule  560. 


4.      JOINT  TENANCIES 

Joint  tenancy  is  a  form  of  ownership  of  land  in  which  two  or  more  persons 
are  entitled  to  the  simultaneous  enjoyment  of  property.  What  distinguishes  it 
from  a  tenancy  in  common  is  the  right  of  survivorship:  when  a  joint  tenant 
dies,  his  interest  in  the  property  is  extinguished  and  the  interest  of  the 
surviving  joint  tenant  is  correspondingly  enlarged,  notwithstanding  any  will 
executed  by  the  deceased  or  any  scheme  of  distribution  on  intestacy.  Under 
present  Ontario  law,  a  joint  tenancy  is  created  only  where  the  conveyance  uses 
express  words  to  that  effect;  otherwise,  the  parties  take  as  tenants  in 
common.84  The  tenancy  in  common  form  of  co-ownership  involves  no  right  of 
survivorship.  When  a  tenant  in  common  dies,  his  interest  passes  under  his  will 
or  under  the  scheme  of  distribution  on  intestacy,  and  is  available  to  satisfy  the 
claims  of  his  creditors. 

A  joint  tenancy,  and  the  accompanying  right  of  survivorship,  may  be 
destroyed  by  severance,  which  terminates  the  joint  tenancy  and  operates  to 
convert  the  joint  tenancy  into  a  tenancy  in  common.  Severance  occurs  when  a 
joint  tenant  sells  or,  at  least  in  the  case  of  Registry  Act  land,  mortgages  his 
interest,  or  undertakes  a  course  of  conduct  that  manifests  an  intention  to 
terminate  the  joint  tenancy.  Severance  also  may  occur  involuntarily,  when  a 
judgment  creditor  of  one  of  the  joint  tenants  takes  enforcement  measures 
against  the  latter's  interest  in  the  joint  tenancy.  The  execution  purchaser  then 
becomes  a  tenant  in  common  with  the  non-debtor  co-owner,  and  an  action  for 
partition  or  sale  normally  will  follow. 

Until  an  amendment  to  The  Execution  Act**  in  1957,  uncertainty  existed 
as  to  the  exigibility  of  an  interest  in  land  held  in  joint  tenancy,  particularly 


84  The  Conveyancing  and  Law  of  Property  Act,  R.S.O.  1970,  c.  85,  s.  13.  This  provision 
reverses  the  presumption  at  common  law. 

85  The  Execution  Amendment  Act,  1957,  SO.  1957,  c.  31,  s.  4. 
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where  the  land  was  subject  to  a  mortgage.86  The  Act  is  now  clear  on  this  point: 
under  section  9  of  the  The  Execution  Act,  the  sheriff  may  seize  and  sell  "any 
interest  of  the  execution  debtor  in  lands  held  in  joint  tenancy". 

Despite  this  provision,  the  unique  attributes  of  the  joint  tenancy  form  of 
ownership  continue  to  present  a  problem  for  a  creditor  seeking  to  execute 
against  an  interest  in  land  held  in  joint  tenancy.  The  essence  of  the  problem  is 
this:  if  the  debtor  dies  before  execution  is  completed,  the  creditor  loses  the 
right  to  enforce  the  judgment  debt  against  the  land.  Put  another  way,  if  the 
debtor  joint  tenant  dies  before  execution  has  proceeded  far  enough  to  effect  a 
severance,  the  land  will  vest  in  the  surviving  joint  tenant  free  of  the  writ  of 
execution.87  In  such  a  situation,  the  normal  binding  effect  of  the  writ  on  land  in 
the  hands  of  transferees  from  the  debtor  does  not  apply,  because  the  survivor  is 
not,  in  law,  a  transferee;  rather,  on  the  debtor's  death  the  latter's  interest  is 
completely  extinguished,  and  the  interest  of  the  survivor  simultaneously 
extends  to  all  of  the  property. 

The  relevant  question,  therefore,  has  been  how  far  execution  must 
proceed  in  order  to  effect  a  severance  and  to  protect  the  creditor's  claim 
against  the  debtor's  interest  even  after  the  latter's  death.  In  Power  v.  Grace,™ 
the  Ontario  Court  of  Appeal  held  that  the  mere  filing  of  a  writ  with  the  sheriff 
is  not  enough.  Concerning  what  steps  are  sufficient,  Grant,  J. A.,  stated  as 
follows:89 

The  effect  of  the  authorities  is  . .  .  that,  until  execution  against  the  lands  is 
actually  commenced  by  advertisement  ...  or  probably  by  an  actual  seizure  upon 
the  lands  themselves  .  .  .  there  is  no  such  effect  wrought  upon  the  title  or  interest 
of  the  joint-tenant  (the  judgment  debtor)  as  will  operate  to  sever  the  joint 
tenancy. 

In  Re  Young  Estate,™  the  British  Columbia  Court  of  Appeal  decided  that  the 
mere  filing  of  a  judgment  does  not  have  the  effect  of  severing  a  joint  tenancy. 
Nor  does  it  create  a  charge  or  lien  on  the  debtor's  interest  that  survives  his 
death  and  attaches  to  the  property  in  the  hands  of  the  survivor.  However,  the 
Court  was  not  clear  concerning  the  precise  moment  at  which  severance  does 
occur.  Maclean,  J. A.,  commented  as  follows:91 
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Re  Craig  (1928),  63  O.L.R.  192,  [1929]  1  D.L.R.  142  (App.  Div.)  (interest  exigible);  Re 
Tully,  [1953]  O.W.N.  661  (H.C.J.)  (interest  not  exigible);  Re  Klagsbrun  v.  Stankiewicz, 
[1953]  O.W.N.  910,  [1954]  1  D.L.R.  593  (H.C.J.)  (interest  exigible).  Professor  Dunlop 
discussed  both  lines  of  authorities  (supra,  note  28).  Notwithstanding  that  some  of  these 
cases  permitting  exigibility  were  decided  after  the  1957  amendment  to  The  Execution  Act 
(ibid.),  Professor  Dunlop  stated:  "The  later  cases  are  unsatisfactory;  they  neither  refute  the 
theory  underlying  the  early  cases,  nor  do  they  recite  any  change  in  the  Execution  Act  as 
authority  for  their  volte-face.  However  that  may  be,  it  would  appear  to  be  clear  law  in 
Ontario  today  that  such  property  interests  are  exigible"  (Dunlop,  supra,  note  28,  at  263). 

Power  v.Grace,  [1932]  O.R.  357,  [1932]  2  D.L.R.  793  (C.A.). 

Ibid. 

Ibid.,  at  [1932]  O.R.  362. 

(1968),  66  W.W.R.  193,  70  D.L.R.  (2d)  594  (B.C.C.A.). 

Ibid.,  at  (1968),  70  D.L.R. (2d)  603-04. 
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Appellant  admits  that  if  the  execution  procedure  under  ss.  33  to  59  of  the 
Execution  Act  had  been  carried  to  a  point  where  an  order  for  sale  was  made,  the 
jus  accrescendi  [right  of  survivorship]  would  have  been  extinguished.  It  is  not 
necessary  to  make  a  finding  on  this  point  here. 

Given  the  twelve  month  delay  now  stipulated  by  Rule  561  of  the  Supreme 
Court  of  Ontario  Rules  of  Practice  before  an  execution  sale  of  land  may  take 
place,  an  execution  creditor  whose  debtor  is  a  joint  tenant  is  at  risk  for  a  period 
of  at  least  a  year  following  the  filing  of  the  writ  that  his  debtor  may  die  and 
that  he  therefore  may  lose  the  right  to  enforce  the  judgment  against  the 
debtor's  interest  in  land. 

Even  if  the  delay  period  were  shortened,  as  recommended  earlier  in  this 
Chapter,92  the  present  position  of  joint  tenancies  would  be  anomalous.  With 
the  sole  exception  of  property  held  in  joint  tenancy,  land  in  which  a  debtor  has 
an  interest  at  his  death  is  available  to  creditors  after  he  dies.  Moreover,  where 
the  debtor's  interest  in  land  is  of  any  kind  other  than  an  interest  in  joint 
tenancy,  the  creditor  may  protect  his  right  to  execution  simply  by  filing  a  writ 
of fieri  facias  with  the  sheriff.  Rather  than  proceed  with  a  forced  sale,  he  may 
choose  to  wait  until  the  debtor  transfers  his  interest  or  dies.  So  long  as  the  writ 
is  properly  renewed,  it  will  continue  to  bind  the  land  to  the  extent  of  the 
debtor's  former  interest  after  its  transfer  or  his  death.  The  creditor  then  may 
seek  payment  of  the  judgment  debt  from  the  transferee  —  who  is  normally 
interested  in  obtaining  clear  title  —  or  from  the  executor  or  administrator  of 
the  debtor's  estate,  as  the  case  maybe.93  The  available  evidence  indicates  that 
in  fact  this  course  is  the  one  that  most  creditors  follow  with  respect  to 
enforcement  against  their  debtors'  interests  in  land.94  In  the  case  of  joint 
tenancies,  however,  this  alternative  is  not  a  viable  one,  as  death  will  extinguish 
the  creditor's  right  to  proceed  against  the  debtor's  interest  in  the  land. 

Therefore,  we  believe  that  some  change  is  required  to  ensure  that  the 
effectiveness  of  creditors'  remedies  against  land  no  longer  depends  on  the  law 
respecting  severance  of  joint  tenancies  and  on  whether  the  debtor  joint  tenant 
dies  first.95  Of  course,  if  the  non-debtor  joint  tenant  dies  during  the  currency  of 
a  writ  of  fieri  facias,  the  entire  interest  in  the  property  becomes  vested  in  the 
debtor  and  subject  to  his  creditor's  claims.  This  result  is  consistent  with  the 
general  rule  that  after-acquired  property,  whether  inherited,  purchased  or 
won  in  a  lottery,  is  bound  by  a  writ. 

One  possible  solution  that  has  been  considered  and  rejected  by  the  Law 
Reform  Commission  of  British  Columbia  is  that  of  changing  the  law  to 
provide  that  the  filing  of  a  writ  of  execution  is  itself  sufficient  to  sever  a  joint 
tenancy.96  This  position  has  received  judicial  support  in  In  re  Land  Registry 


See  supra,  this  Chapter,  section  3(b). 
93  See  Dunlop,  supra,  note  28,  at  264. 

For  statistics  on  execution  sales  in  the  Judicial  District  of  York,  see  supra,  note  76.  We 
doubt  that  the  situation  in  other  parts  of  the  Province  is  significantly  different. 

95  See  Dunlop,  supra,  note  28,  at  265. 

6  Law   Reform   Commission  of  British   Columbia,    Report   on   Execution   Against    Land 
(1978),  at  24. 
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Act;  In  re  Application  ofPenn?1  now  overruled  by  Re  Young  Estate.9*  In  Penn, 
a  husband  and  wife  were  joint  tenants,  and  at  the  time  of  the  wife's  death  a 
judgment  had  been  registered  against  her.  After  her  death,  the  husband 
discharged  the  judgment,  but  the  Court  subsequently  upheld  a  refusal  of  his 
application  to  have  the  land  registered  in  his  name.  The  Court  said  that  at  the 
time  of  the  wife's  death  there  was  no  joint  tenancy  in  existence. 

If  severance  on  filing  were  the  rule,  provision  might  be  made  for  the 
revival  of  the  joint  tenancy  if  the  judgment  debt  was  paid  off  and  the  execution 
removed  during  the  lifetime  of  the  debtor."  There  is  precedent  for  this  type  of 
revival.  Where  a  joint  tenant  grants  a  life  estate  of  his  interest,  the  joint 
tenancy  is  suspended;  it  will  become  a  tenancy  in  common  if  either  joint  tenant 
dies  before  the  expiry  of  the  life  estate,  but  will  revive  if  the  life  tenant 
predeceases  the  joint  tenants.100 

While  a  rule  of  severance  on  filing  would  provide  ample  protection  to 
enforcement  creditors,  in  our  view  it  would  needlessly  prejudice  the  interests 
of  non-debtor  joint  tenants.  If  no  provision  for  revival  of  the  joint  tenancy  were 
made,  the  non-debtor  joint  tenant  would  be  deprived  permanently  of  the  right 
of  survivorship  by  what  in  practice  amounts  to  a  preliminary  stage  in  the 
enforcement  process.  As  the  Law  Reform  Commission  of  British  Columbia 
pointed  out,101  an  action  by  a  creditor  —  filing  the  writ  —  would  thus  have  the 
effect  of  creating  rights  in  favour  of  third  parties,  the  debtor's  successors,  as 
against  the  non-debtor  joint  tenant.  Even  if  revival  were  provided  for  upon  the 
judgment  debt  being  satisfied,  the  rights  of  the  non-debtor  joint  tenant  would 
be  lost  irretrievably  if  repayment  occurred  one  day  after,  rather  than  one  day 
before,  the  death  of  the  debtor. 

In  the  United  States,  several  jurisdictions  have  provided  that  where  an 
execution  has  been  filed  against  a  debtor's  interest  in  property  held  in  joint 
tenancy,  the  execution  continues  to  bind  the  property  in  the  hands  of  the 
survivor  after  the  debtor's  death.102  One  difficulty  with  this  approach  is  that  it 
protects  survivors'  interests  inadequately:  there  is  nothing  to  preclude  the 
execution  creditor  from  initiating  a  sale  of  the  property  even  where  the 
debtor's  other  assets  would  be  sufficient  to  satisfy  the  execution  debt. 

The  Law  Reform  Commission  of  British  Columbia  has  advanced  a 
somewhat  more  sophisticated  proposal  with  respect  to  creditors'  rights  against 
joint  tenancy  interests.103  The  British  Columbia  approach  was  endorsed 
tentatively,  but  subsequently  rejected,  by  the  Manitoba  Law  Reform 
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(1951),  4  W.W.R.  452  (B.C.S.C).  The  position  was  maintained  by  Davey,  C.J. B.C., 
dissenting  in  Re  Young  Estate  (1968),  66  W.W.R.  193,  70  D.L.R.  (3d)  594  (B.C.C.A.),  the 
case  in  which  Penn  was  overruled. 

(1968),  66  W.W.R.  193,  70  D.L.R.  (2d)  594  (B.C.C.A.). 

That  this  might  ensue  was  raised  as  a  possibility  in  Penn,  supra,  note  97,  at  453. 

Power  v.  Grace,  supra,  note  87,  at  [  1 932]  O.R.  360  {per  Grant,  J. A.). 

Supra,  note  96,  at  24. 

See  Holte  and  Allison,  "Joint  Tenancy:  Some  Thoughts  on  Creditor's  Rights"  (1970),  47 
N.D.L.Rev.  109. 

Supra,  note  96,  at  25-26. 
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Commission.104  In  British  Columbia,  a  creditor  enforces  a  judgment  against 
his  debtor's  land  not  by  filing  a  writ  of fieri  facias  with  the  sheriff  or  having  a 
copy  of  the  writ  delivered  to  the  land  registrar,  but  by  registering  a  judgment 
in  a  land  title  office.  When  registered,  the  judgment  becomes  a  lien  and  charge 
upon  the  debtor's  lands.105  The  charge  may  be  enforced  by  sale  of  the  lands  if 
and  when  authorized  by  order  of  the  court.106 

Under  the  proposal  of  the  Law  Reform  Commission  of  British  Columbia, 
a  judgment  registered  against  a  debtor  who  is  a  joint  tenant  would  continue  to 
charge  the  interest  of  the  debtor  in  the  hands  of  the  surviving  joint  tenant  after 
the  debtor's  death.  To  this  extent,  the  proposal  is  analogous  to  the  American 
reforms.  However,  the  right  of  the  creditor  who  registered  the  judgment  to 
enforce  the  charge  would  depend  on  the  amount  of  the  deceased  debtor's 
remaining  assets  --  his  estate  for  distribution  after  his  death  —  as  well  as  the 
amount  of  the  claims  of  other  creditors.  Rather  than  attempt  to  summarize 
the  details  of  this  proposal,  we  set  it  out  in  full: 


.107 


If  a  judgment  is  registered  against  a  debtor  who  has  an  interest,  as  a 
joint  tenant,  in  land,  the  joint  tenancy  is  not  severed  but  if  the  debtor 
dies  and  the  judgment  remains  unsatisfied  then  the  judgment  continues 
to  charge  the  interest  of  the  debtor  in  the  hands  of  the  surviving 
owner(s);and 

(a)  if  the  total  of  the  value  of  the  debtor's  estate  which  is  available  for 
distribution  among  his  creditors  plus  the  value  of  the  interest  in 
land  transmitted  to  the  surviving  joint  tenant  is  greater  than  the 
claims  of  ALL  creditors,  then 

(i)  a  registered  judgment  creditor  should  look  first  to  the  estate 
of  the  debtor  for  satisfaction  of  his  judgment,  but  his  claim  is 
subordinated  to  the  claims  of  ordinary  creditors  who  have 
not  registered  a  judgment  against  the  debtor's  interest  in 
land,  and 

(ii)  if  the  debtor's  estate,  after  satisfying  the  claims  of  ordinary 
creditors,  is  insufficient  to  satisfy  a  registered  judgment  the 
judgment  creditor  should  then  be  entitled  to  look  to  the 
debtor's  interest  in  land  in  the  hands  of  the  surviving  joint 
owner;  and 

(b)  if  the  total  of  the  value  of  the  debtor's  estate  which  is  available  for 
distribution  among  his  creditors  plus  the  value  of  the  interest  in 
land  transmitted  to  the  surviving  joint  tenant  is  less  than  the 
claims  of  ALL  creditors,  then 

(i)  a  registered  judgment  creditor  may  share  rateably  in  the 
estate,  but  his  claim  therein  is  reduced  by  the  value  of  the 
debtor's  land  which  is  available  to  satisfy  his  claim,  and 


104  The  British  Columbia  approach  was  initially  endorsed  in  the  Manitoba  Law  Reform 
Commission's  Working  Paper  on  the  Enforcement  of  Judgments:  Part  II:  Exemptions 
Under  the  "Judgments  Act"  (1978),  at  16-20.  However,  this  approach  was  later  rejected  in 
the  Manitoba  Commission's  Report  on  The  Enforcement  of  Judgments:  Part  II: 
Exemptions  Under  "The  Judgments  Act"  ( 1 980),  at  1 8  et  seq. 

105  Court  Order  Enforcement  Act,  R.S.B.C.  1979,  c.  75,  s.  79. 

106  Ibid.,  s.  84. 
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Supra,  note  96,  at  25-26.  Emphasis  deleted. 
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(ii)  a  registered  judgment  creditor  is  entitled  to  look  to  the 
debtor's  interest  in  land  in  the  hands  of  a  surviving  joint 
tenant  to  satisfy  the  deficiency. 

(c)  notwithstanding  (a)  and  (b)  if,  at  the  time  of  the  debtor's  death, 
the  judgment  creditor  had  commenced  proceedings  under  section 
38  of  the  Execution  Act  to  enforce  the  charge  created  by 
registration  of  his  judgment  he  may  continue  those  proceedings. 

10.    A  joint  tenancy  is  severed  by  a  sale  of  a  joint  owner's  interest  in  land 
pursuant  to  the  Execution  Act. 

Apart  from  preserving  the  rights  of  the  registered  judgment  creditor,  the 
British  Columbia  proposal  attempts  to  protect  the  surviving  joint  tenants  by 
permitting  the  creditor  to  enforce  his  judgment  against  the  land  only  to  the 
extent  that  the  debtor's  other  assets  are  insufficient  to  satisfy  his  claim  and 
those  of  other  creditors.  It  also  is  designed  to  ensure  that,  where  the  debtor's 
estate,  plus  the  value  of  the  debtor's  interest  in  the  land,  is  not  sufficient  to 
satisfy  the  claims  of  all  creditors,  the  other  creditors  are  not  prejudiced  by  the 
actions  of  a  registered  creditor  who,  in  the  absence  of  such  a  provision,  might 
first  claim  in  the  estate,  sharing  pro  rata  with  the  other  creditors,  and  thus 
reducing  their  recovery,  and  who  then  could  look  to  the  land  when  his  claim  is 
not  fully  satisfied  out  of  the  estate. 

We  agree  generally  with  the  objectives  of  the  Law  Reform  Commission 
of  British  Columbia  in  respect  of  the  balancing  of  interests  between  surviving 
joint  tenants  and  enforcement  creditors  of  the  deceased  joint  tenant.  We  are  of 
the  view  that  the  joint  tenancy  should  be  preserved  to  the  extent  that  its 
preservation  is  compatible  with  the  protection  of  enforcement  creditors. 
Persons  take  title  as  joint  tenants  rather  than  as  tenants  in  common  in  the 
expectation  that  prescribed  legal  consequences  will  flow  from  the  arrange- 
ment. These  expectations  should  not  lightly  be  interfered  with,  unless  one  is  of 
the  view  —  and  we  are  not  —  that  the  joint  tenancy  form  of  ownership  should 
be  discouraged.  In  this  connection,  we  would  point  out  that  the  majority  of 
joint  tenancies  are  taken  by  spouses  in  respect  of  their  matrimonial  home. 

With  respect  to  the  mechanism  by  which  the  legitimate  interests  of  a 
surviving  joint  tenant  and  enforcement  creditors  of  the  deceased  joint  tenant 
might  be  balanced,  we  do  not  consider  it  necessary  to  adopt  the  rather  detailed 
provisions  recommended  by  the  Law  Reform  Commission  of  British 
Columbia  dealing  with  the  protection  of  creditors.  We  turn  first  to  a 
consideration  of  the  rights  of  enforcement  creditors.  As  indicated,  in  British 
Columbia  there  are  separate  and  distinct  statutory  provisions  with  respect  to 
the  granting  of  a  lien  and  charge  on  land  to  creditors  who  register  their 
judgments  under  the  Court  Order  Enforcement  Act;m  these  rights  do  not  flow, 
as  they  do  in  Ontario,  from  the  mere  filing  of  a  writ  of  execution.  Accordingly, 
in  British  Columbia  a  creditor  with  a  registered  judgment  is  given  rights 
against  his  debtor's  land  that  are  not  granted  to  a  creditor  who  has  filed  only  a 
writ  of  execution.  As  a  result,  the  British  Columbia  Commission  was  of  the 
view  that  special  protection  had  to  be  afforded  to  the  latter  type  of  creditor, 
and  its  proposals  reflect  this  concern. 

However,  in  Ontario,  under  section  10(1)  of  The  Execution  Act,  a  writ  of 
execution  automatically  binds  both  the  personal  property  and  land  of  the 
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debtor.  Moreover,  at  the  present  time,  and  under  our  proposals,  all  ereditors 
who  have  filed  their  writs  with  the  sheriff  share  pro  rata  in  the  distribution  of 
the  proceeds  of  sale  of  a  debtor's  real  or  personal  property. I0g  Finally,  we  have 
recommended  that  the  sheriff  should  be  under  a  duty  to  seize  and  sell  property 
on  behalf  of  all  creditors  who  have  delivered  writs  to  him."0  This  equality  of 
treatment  for  all  enforcement  creditors  means  that  the  special  protection 
recommended  by  the  British  Columbia  Commission  for  judgment  creditors 
who  have  not  registered  their  judgments  and  who  therefore  do  not  have  a  lien 
or  charge  against  their  debtors'  lands,  is  unnecessary  in  Ontario. 

It  will  be  recalled  that  the  British  Columbia  Commission  also  made 
recommendations  designed  to  protect  ordinary,  non-judgment  creditors 
vis-a-vis  registered  judgment  creditors.  However,  our  terms  of  reference  in 
this  Report  do  not  include  an  examination  of  the  rights  of  enforcement 
creditors  vis-a-vis  the  rights  of  ordinary,  non-enforcement  creditors.  For  this 
reason,  we  do  not  advocate  here  the  adoption  of  the  British  Columbia 
proposals  described  above.1" 

Turning  now  to  our  proposals  for  reform  in  respect  of  joint  tenancies,  we 
recommend  the  confirmation  of  the  present  rule  that  the  filing  of  a  writ  against 
a  debtor  who  is  a  joint  tenant  of  land  does  not  sever  the  joint  tenancy.  At  the 
same  time,  it  should  be  specified  that  severance  occurs  once  the  sheriff  enters 
into  a  binding  agreement  of  purchase  and  sale  with  a  prospective  purchaser  at 
an  execution  sale.  The  latter  recommendation  would  serve  to  clarify  the 
confusing  and  often  contradictory  case  law  respecting  the  precise  point  at 
which  a  joint  tenancy  is  severed.  Moreover,  by  specifying  that  a  joint  tenancy 
is  not  severed  until  a  late  stage  in  the  execution  process,  legislation 
implementing  this  recommendation  would  provide  a  reasonable  opportunity 
for  voluntary  repayment  of  the  judgment  debt  to  preserve  the  joint  tenancy 
arrangement. 

The  Commission  now  wishes  to  consider  the  situation  where  the  debtor 
dies  before  severance,  but  after  sale  proceedings  have  been  commenced.  It  is 
clear  that,  under  these  circumstances,  there  would  be  a  right  of  survivorship. 
However,  we  recommend  that,  subject  to  a  proposal  to  be  made  in  the 
following  paragraph,  the  value  of  the  debtor's  interest  in  the  hands  of  the 
surviving  joint  tenant  should  be  subject  to  a  charge  to  the  extent  of  the  debts  of 
judgment  creditors  who  have  delivered  writs  of  enforcement  to  the  sheriff. 

In  order  to  balance  the  interests  of  the  non-debtor  joint  tenant  and  the 
interests  of  the  debtor's  enforcement  creditors,  it  is  recommended  that  in  the 
distribution  of  the  debtor's  estate,  the  former  joint  tenancy  interest  should  be 
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See,  now,  The  Creditors'  Relief  Act,  R.S.O.  1970,  c.  97,  and  a  forthcoming  Part  of  this 
Report.  Reference  should  also  be  made  to  our  long  term  proposals  for  reform,  under  which 
creditors  who  have  filed  writs  of  enforcement  with  the  sheriff  would  be  required  to  register  a 
copy  of  their  writs  directly  against  their  debtors'  land  if  they  wished  to  bind  the  land.  Yet, 
even  under  this  regime,  all  creditors  who  have  filed  writs  with  the  sheriff  would  share  pro 
rata  in  the  proceeds  of  any  sale  of  the  land;  that  is,  even  an  enforcement  creditor  who  did  not 
file  his  writ  directly  against  the  land  in  question  would  receive  a  pro  rata  share  of  the 
proceeds. 

See  Part  I,  Chapter  3,  section  5(d)(iv),  of  this  Report. 

The  Commission  is  currently  engaged  in  a  Project  on  the  Administration  of  Estates  o\' 
Deceased  Persons,  in  which  the  rights  of  creditors  against  a  deceased's  estate  will  be 
considered. 
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resorted  to  for  payment  of  debts  only  if  the  other  property  of  the  debtor  has 
been  exhausted  and  debts  remain  outstanding.  As  much  as  it  is  reasonable  to 
do  so,  this  recommendation  would  respect  the  intentions  and  expectations 
concerning  the  joint  tenancy  form  of  ownership  by  ensuring  that,  to  the  extent 
it  is  not  required  to  pay  the  deceased  debtor's  debts,  the  debtor's  interest 
would  be  extinguished  and  the  interest  of  the  survivor  would  be  enlarged.  At 
present,  administrators  and  executors  follow  a  prescribed  order  in  converting 
the  assets  of  the  deceased  to  money  in  order  to  pay  his  creditors.  In  general, 
debts  are  paid  first  out  of  personal  property,  and  real  property  is  chargeable 
with  debts  only  in  the  event  of  a  deficiency.112  This  order  is  in  part  established 
by  statute113  and  in  part  a  reflection  of  the  pre-existing  common  law.  It  would 
seem  to  be  a  relatively  simple  matter  to  amend  the  existing  law  to  provide  for 
an  additional  rule  of  administration.114 

By  comprehending  joint  tenancy  interests,  the  above  recommendations 
would  extend  the  general  rule  that  a  debtor's  assets  are  available  to  his 
creditors  after  his  death.  We  reiterate  our  view  that  the  manner  in  which  a 
debtor  happens  to  hold  his  property  should  not  impair  the  rights  of  creditors  to 
hold  that  property  accountable  for  his  debts.  Moreover,  if  our  recommenda- 
tions were  adopted,  it  would  not  be  the  first  instance  in  which  the  joint  tenancy 
form  of  ownership  would  not  be  permitted  to  obscure  what  is  in  substance  a 
succession  of  property  from  the  deceased  joint  tenant  to  the  survivor.  For 
example,  under  the  now  repealed  Succession  Duty  Act,115  duty  was  levied  upon 
interests  or  benefits  passing  to  heirs,  legatees  and  devisees.  Despite  the  fact 
that,  strictly  speaking,  an  interest  in  joint  tenancy  does  not  ''pass  to"  the 
survivors,  section  1  (r)(i)  of  the  Act  provided  as  follows: 

1.  In  this  Act . . . 

(r)     "property  passing  on  the  death  of  the  deceased"  includes, 

(i)  any  property  held  jointly  by  the  deceased  and  one  or  more 
persons  and  payable  to  or  passing  to  the  survivor  or  survivors, 
except  that  part  of  such  property  which  is  shown  to  the 
satisfaction  of  the  Minister  to  have  been  contributed  by  the 
survivor  or  survivors,  provided  that  where  the  joint  tenancy  or 
holding  is  created  by  a  person  other  than  the  deceased  and  the 
survivor  or  survivors,  such  property  shall  be  deemed  to  have  been 
contributed  to  equally  by  the  deceased  and  the  survivor  or  equally 
by  the  deceased  and  each  of  the  survivors  .... 

The  above  provision  also  illustrates  the  necessity  of  having  some 
mechanism  for  ascertaining  the  extent  of  the  debtor's  real  interest  in  the  joint 
tenancy  property.  While  the  legal  estate  may  be  held  in  joint  tenancy,  it  does 
not  necessarily  follow  that  the  parties  will  hold  in  equity  as  joint  tenants. 
Except  where  the  property  was  conveyed  by  another  person  to  the  deceased 
and  the  survivor  as  joint  tenants,  the  mechanism  contained  in  The  Succession 
Duty  Act  in  effect  placed  the  burden  upon  the  surviving  joint  tenant  to 


112  Baker  (ed.),  Widdifield  on  Executors'  Accounts  (5th  ed.,  1967),  at  86-87. 

113  See  The  Devolution  of  Estates  Act,  R.S.O.  1970,  c.  129,  s.  4. 

114  The  Commission's  Project  on  the  Administration  of  Estates  of  Deceased  Persons  will 
examine  the  order  of  application  of  assets  to  meet  debts  of  a  deceased. 

115  R.S.O.  1970,  c.  449,  repealed  by  The  Succession  Duty  Repeal  Act,  1979,  S.O.  1979,  c.  20. 
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demonstrate  that  the  deceased  did  not  possess  the  complete  beneficial  interest 
in  the  property.  On  the  other  hand,  under  The  Family  Law  Reform  Act, 
1978"'  there  is  a  prima  facie  presumption  that  where  property  is  placed  or 
taken  in  the  name  of  spouses  as  joint  tenants,  each  spouse  is  intended  to  have  a 
one-half  beneficial  interest  in  the  property. 

We  favour  the  latter  approach  as  the  means  of  determining  the  debtor's 
interest  that  should  be  available  to  creditors.  Accordingly,  we  recommend  that 
for  this  purpose  there  should  be  a  statutory  prima  facie  presumption  that 
where  the  deceased  debtor  and  the  surviving  joint  tenant  were  joint  tenants  in 
law,  they  also  were  joint  tenants  in  equity.117  In  our  view,  this  proposal  is 
consistent  with  the  implication  from  the  existence  of  a  joint  tenancy  that  the 
parties  have  identical  rights.  Moreover,  the  majority  of  joint  tenancies  are 
spousal  joint  tenancies,  and  the  presumption  that  we  are  suggesting  would 
extend  the  policy  manifested  by  The  Family  Law  Reform  Act,  1978 
concerning  ownership  rights  between  spouses.  As  a  result  of  our  recommenda- 
tion, where  the  proposed  prima  facie  presumption  is  not  rebutted  and, 
therefore,  where  in  effect  it  is  conclusively  presumed  that  the  debtor  and  the 
survivor  were  both  legal  and  equitable  joint  tenants,  then  creditors  of  the 
debtor  would  be  able  to  follow  the  debtor's  presumed  half  interest  into  the 
hands  of  the  survivor. 


5.     THE  DEBTORS  RESIDENCE 

(a)    General 

(i)    Adequacy  of  Existing  Law 

In  this  section,  we  shall  consider  whether  and,  if  so,  to  what  extent,  a 
debtor's  residence  should  be  protected  from  enforcement  measures.  At 
present,  The  Execution  Act  and  the  rules  of  procedure  applicable  to  the 
enforcement  of  judgments  obtained  in  the  courts  of  this  Province  do  not 
address  themselves  to  debtors'  residences  as  a  specific  category  of  property 
justifying  special  treatment.  As  we  have  seen,118  there  are  a  number  of 


116  S.O.  1978,  c.  2,  s.  ll(l)(a). 

117  The  Chairman  of  the  Commission,  Dr.  D.  Mendes  da  Costa,  dissents  from  this 
recommendation.  In  his  view,  the  recommendation  does  not  appropriately  balance  the 
interests  of  the  surviving  joint  tenant  and  the  enforcement  creditors  of  the  deceased  joint 
tenant.  The  surviving  joint  tenant  is  a  stranger  to  the  debtor-creditor  relationship.  Why, 
therefore,  should  he  be  saddled  with  the  burden  of  rebutting  the  presumption  of  an 
equitable  joint  tenancy,  in  circumstances  where  this  presumption  would  not  otherwise 
apply?  Why  should  the  enforcement  creditors  obtain  this  advantage?  Unlike  the  situation 
under  the  now  repealed  Succession  Duty  Act,  there  seems  no  discernable  public  interest  to 
be  furthered;  rather,  the  issue  involves  competing  private  interests.  There  may  be  reasons  to 
support  an  extension  of  the  policy  manifested  by  The  Family  Law  Reform  Act,  1978  be- 
yond the  circumstances  of  section  11(1  )(a)  of  the  Act,  and  beyond  the  relationship  of  hus- 
band and  wife.  Again,  it  may  be  contended  that  the  policy  should  be  afforded  general 
application.  However,  the  Chairman  sees  no  reason  to  support  the  particularized  extension 
of  the  policy  that  is  comprehended  by  the  recommendation. 
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See  supra,  this  Chapter,  section  3. 
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restrictions  on  enforcement  against  land  that  do  not  apply  to  enforcement 
against  personalty,  including  leasehold  interests.  Accordingly,  a  creditor's 
rights  against  his  debtor's  residence  now  depend  on  whether  the  debtor's 
interest  in  his  residence  is  classified  in  law  as  realty  or  personalty.  Because  our 
analysis  focuses  on  the  function  of  property  as  the  debtor's  residence  and  the 
implications  of  that  function  for  the  rights  of  creditors,  we  shall  deal  with  both 
real  and  personal  property. 

The  issue  concerning  whether,  and  to  what  extent,  a  debtor's  residence 
should  receive  special  protection  from  enforcement  requires  a  difficult 
balancing  of  the  full  range  of  interests  that  are  affected  by  the  law  of  debtor 
and  creditor  relations.  The  fact  that  these  interests  are  well  recognized  does 
not  render  the  task  of  balancing  any  easier.  The  creditor's  interest,  of  course, 
is  in  having  his  debt  repaid;  this  is  an  interest  that  the  law  protects  by  giving 
him  the  right  to  seize  and  sell  his  debtor's  property.  On  the  other  hand,  the  law 
respects  as  well  the  interest  of  the  debtor  and  his  family  in  retaining  sufficient 
property  to  permit  their  economic  and  social  survival.  So  far  as  we  are  aware, 
in  every  jurisdiction  exemption  provisions  have  been  enacted  to  protect  from 
execution  the  basic  necessities  of  life.  Exemption  provisions  also  serve  a  larger 
public  interest.  To  the  extent  that  they  permit  debtors  to  live  decently  and  to 
regain  their  economic  well-being,  they  reduce  the  need  for  public  assistance. 

From  the  creditor's  point  of  view,  the  debtor's  residence  often  is  his  most 
valuable  and  marketable  asset.  It  appears  appropriate,  therefore,  to  accord  to 
the  creditor  the  right  to  enforce  his  judgment  against  the  debtor's  residence. 
But  enforcement  should  not  be  permitted  to  deprive  the  debtor  and  his  family 
of  access  to  shelter,  one  of  the  basic  necessities  of  life.  Even  where,  following 
an  execution  sale,  the  debtor  is  financially  capable  of  obtaining  adequate 
substitute  housing,  a  forced  move  is  a  potential  cause  of  considerable  family 
disruption.  Accordingly,  where  a  debtor's  residence  is  involved,  it  seems 
particularly  desirable  to  provide  for  some  delay  between  commencement  and 
completion  of  enforcement  measures  in  order  to  permit  the  debtor  to  make 
new  shelter  arrangements  or  to  attempt  to  satisfy  the  judgment  debt  by  other 
means  and  thereby  avoid  an  execution  sale. 

The  present  law  of  Ontario  serves  none  of  the  interests  described  above 
particularly  well.  Where  the  debtor's  property  interest  in  his  residence  is 
classified  in  law  as  land  —  normally,  where  the  debtor  owns  the  home  in  which 
he  lives  —  in  most  cases  he  is  protected  from  execution  to  some  degree  by  Rule 
561  of  the  Supreme  Court  of  Ontario  Rules  of  Practice.  As  we  already  have 
seen,  this  Rule  prohibits  the  execution  sale  of  land  until  after  the  expiry  of 
twelve  months  from  the  filing  of  the  writ  of  fieri  facias.119  However,  once  this 


With  respect  to  the  rule  in  the  small  claims  courts,  see  The  Small  Claims  Courts  Act, 
R.S.O.  1970,  c.  439,  s.  126.  Enforcement  against  land  is  dealt  with  by  the  sheriff,  and  a 
small  claims  court  creditor  may  pursue  the  same  remedy  against  the  debtor's  land  as  if  his 
judgment  had  been  obtained  in  the  county  court.  With  respect  to  enforcement  in  the 
provincial  courts  (family  division),  neither  The  Family  Law  Reform  Act,  1978,  S.O.  1978, 
c.  2,  nor  the  relevant  rules  of  procedure  (O.  Reg.  386/79),  contains  a  provision  requiring  a 
delay  similar  to  the  one  prescribed  by  r.  561  of  the  Rules  of  Practice,  supra,  note  59.  See 
supra,  this  Chapter,  section  3(a)  and  (b). 
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period  has  expired,  the  whole  of  the  debtor's  interest  in  the  property  is  subject 
to  sale.  Depending  on  the  value  of  his  equity  in  the  property  and  the  amount  of 
his  indebtedness,  he  may  be  left,  after  the  sale,  without  sufficient  funds  to 
make  alternative  arrangements  for  shelter. 

Nor  is  this  state  of  affairs  entirely  satisfactory  for  the  creditor.  While  he 
may  execute  against  the  debtor's  home,  he  has  no  effective  remedy  for  a  period 
of  one  full  year  following  the  filing  of  his  writ,  unless  in  the  interim  the  debtor 
seeks  to  transfer  or  mortgage  his  interest  or  dies.120  In  our  earlier  general 
discussion  of  restrictions  on  enforcement  against  land,  we  concluded  that  the 
one  year  waiting  period  was  unreasonably  long.  We  recommended  that  the 
period  should  be  shortened  to  six  months  from  service  on  the  debtor  of  the 
proposed  Notice  of  Judgment,  and  that  a  creditor  should  be  entitled  to 
commence  any  sale  proceedings  after  the  expiry  of  four  months  from  such 
service.121  In  this  respect,  the  creditor  is  in  a  more  advantageous  position  when 
the  debtor's  property  interest  in  his  home  is  classified  as  personalty  —  for 
example,  a  mobile  home  or  leased  premises.  In  general,  under  the  Rules  of 
Practice,  there  are  no  restrictions  on  execution  against  personal  property, 
apart  from  an  eight  day  notice  period  before  an  execution  sale  may  take 
place.122  In  such  a  case  the  debtor  is  entirely  without  protection. 

Not  only  is  the  existing  protection  afforded  to  a  debtor's  residence 
unsatisfactory  from  the  point  of  view  of  both  debtor  and  creditor,  but  many 
debtors,  because  their  residences  are  classified  under  present  law  as 
personalty,  do  not  enjoy  even  the  benefit  of  the  existing  limited  protection.  In 
our  discussion  of  the  definition  of  land,123  we  considered  the  kinds  of  property 
interest  that  are  treated  as  land  for  the  purposes  of  enforcement.  In  the 
context  of  a  debtor's  home,  the  most  significant  exclusion  from  that  class  of 
property  is  leasehold  interests.  At  common  law,  leasehold  interests,  as  chattels 
real,  are  personalty;  this  classification  is  expressly  recognized  in  section  18  of 
The  Execution  Act,  which  authorizes  the  seizure  and  sale  of  "any  equitable  or 
other  right,  property,  interest  or  equity  of  redemption  in  or  in  respect  of  any 
goods,  chattels  or  personal  property,  including  leasehold  interests  in  any  land 
of  the  execution  debtor".  Moreover,  leasehold  interests  are  personalty 
regardless  of  the  term  of  the  lease;  a  debtor  with  a  long  term  residential  lease 
—  and  such  arrangements  are  becoming  increasingly  common  —  is  thus  in  a 
very  different  position  from  a  debtor  who  happens  to  own  his  home.  Since 
many  people  rent  rather  than  own  their  residence,  it  follows  that,  insofar  as 
enforcement  against  a  debtor's  residence  is  concerned,  many  debtors  are  not 
protected  by  the  partial  restrictions  on  the  sale  of  land.  Apart,  then,  from  the 
limited  nature  of  protection  that  in  some  instances  is  provided,  the  basic 
failing  of  the  present  approach  to  enforcement  against  a  debtor's  residence  is 
that  its  treatment  is  determined  by  a  criterion  that  is  wholly  unrelated  to  its 
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In  those  circumstances,  the  creditor  may  obtain  payment  from  the  transferee,  who  is 
normally  interested  in  removing  the  writ  and  obtaining  clear  title,  or  out  of  the  debtor's 
estate. 

See  supra,  this  Chapter,  section  3(b). 

See  Rules  of  Practice,  supra,  note  59,  r.  557. 

See  supra,  this  Chapter,  section  1 . 
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function.  Whether  a  debtor  owns  or  rents  his  home,  the  potential  consequences 
of  its  loss  on  his  ability  to  find  shelter  for  his  family  are  the  same.124 

The  arbitrariness  of  the  existing  law  is  perhaps  best  illustrated  by 
reference  to  its  treatment  of  mobile  homes.  Mobile  homes  are  another  type  of 
residence  that  is  becoming  increasingly  popular.  A  mobile  home  may  be  either 
realty  or  personalty.  If  it  is  sufficiently  annexed  to  the  land  on  which  it  sits  to 
constitute  a  fixture  —  for  example,  if  the  wheels  are  removed  and  it  is  firmly 
affixed,  with  a  fence  around  it,  in  a  "permanent"  mobile  home  site  —  it  may 
be  considered  realty;  if  not,  it  will  be  treated  as  personalty.  Without  entering 
into  a  discussion  of  the  growing  body  of  case  law  concerning  whether  in  a 
particular  case  a  mobile  home  is  a  fixture,125  it  is  enough  to  point  out  the 
inappropriateness  of  determining,  on  the  basis  of  the  law  of  fixtures,  whether  a 
debtor  has  the  right  to  remain  in  his  home  for  twelve  months  after  the  filing  of 
an  execution. 

It  is  apparent  from  the  foregoing  discussion  that  the  present  law  provides 
insufficient  protection  in  respect  of  a  debtor's  residence.  We  now  turn  to 
consider  possible  alternative  methods  of  providing  such  protection. 

(ii)  Alternative  Methods  of  Protecting  a  Debtor's  Residence 

In  every  Canadian  province  and  territory  west  of  Ontario,126  and  in  all  but 
six  American  jurisdictions,  homestead  exemptions  have  been  enacted  to 
protect  debtors'  residences  from  execution.  The  first  homestead  exemption 
was  granted  in  1839  in  Texas,  before  the  State's  admission  to  the  United 
States.127  The  importance  that  is  attributed  to  the  exemption  in  the  United 
States  is  indicated  by  the  fact  of  its  inclusion  in  several  state  constitutions.128  In 
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12? 
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127 
128 


The  present  non-functional  approach  can  be  usefully  compared  with  the  functional 
approach  of  The  Family  Law  Reform  Act,  1978,  S.O.  1978,  c.  2.  The  Act  provides  certain 
special  protections  to  spouses'  rights  in  matrimonial  homes,  and  defines  matrimonial  homes 
to  include  both  real  and  personal  property  (ss.  38  and  39).  It  is  the  function  of  the  property 
as  the  family  home,  and  not  its  legal  classification,  that  is  determinative.  The  matrimonial 
home  is  discussed  infra,  this  Chapter,  section  5(c). 

No  case  has  yet  arisen  under  The  Execution  Act.  See,  generally,  Plaza  Equities  Ltd.  v. 
Bank  of  Nova  Scotia,  [  1 978]  3  W.  W.R.  385,  84  D.L.R.  (3d)  609  ( Alta.  S.C.,  T.D.)  (mobile 
home  placed  on  full  basement,  with  attached  steps  and  services,  held  to  be  a  fixture);  Lichty 
v.  Voigt  (1977),  17  O.R.  (2d)  552,  80  D.L.R.  (3d)  757  (Co.  Ct.)  (despite  concrete  pad, 
septic  tank  and  service  connections,  mobile  home  not  a  fixture);  Atlin  Air  Ltd.  v.  Milikovic, 
[1976]  4  W.W.R.  329  (B.C.S.C.)  (mobile  home  with  wheels  removed  and  services 
connected  not  a  fixture).  There  are  also  cases  deciding  that  mobile  homes  are  land  for 
municipal  assessment  purposes  in  Ontario  {Johnston  v.  Sault  Ste.  Marie  Bd.  of  Education 
(1978),  5  M.P.L.R.  129  (Ont.  Dist.  Ct.)),  are  not  buildings  for  municipal  assessment 
purposes  in  Saskatchewan  (Melfort  Danceland  v.  Star  City,  [1977]  3  W.W.R.  737,  2 
M.P.L.R.  205  (Sask.  C.A.)),  and  are  structures  for  the  purposes  of  the  Criminal  Code, 
R.S.C.  1970,  c.  C-34:  see  R.  v.  Bedard  (1977),  20  N.R.  425  (S.C.C.). 

The  relevant  legislation  is  as  follows:  in  Alberta,  The  Exemptions  Act,  R.S.A.  1970,  c. 
129,  s.  2(k);  in  British  Columbia,  the  Homestead  Act,  R.S.B.C.  1979,  c.  173,  s.  4;  in 
Manitoba,  The  Judgments  Act,  R.S.M.  1970,  c.  J10,  s.  13(1  )(d);  in  the  Northwest 
Territories,  the  Exemptions  Ordinance,  R.O.N.W.T.  1974,  c.  E-5,  s.  3;  in  Saskatchewan, 
The  Exemptions  Act,  R.S.S.  1978,  c.  E-14,  s.  2(1)11;  in  the  Yukon  Territory,  the 
Exemptions  Ordinance,  R.O. Y.T.  1 97 1 ,  c.  E-8,  s.  3. 

See  Riesenfeld,  Creditors'  Remedies  and  Debtors'  Protection  (2d  ed.,  1975),  at  302. 

For  example,  in  the  constitutions  of  Arkansas,  Florida,  Louisiana,  North  Carolina, 
Oklahoma  and  Texas. 
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Canada,  one  of  the  original  purposes  of  the  homestead  exemption  was  to 
encourage  settlement  on  the  prairies  by  offering  a  new  start  to  those  who  had 
incurred  debts  elsewhere.129 

The  laws  of  the  different  jurisdictions  vary  substantially  concerning  the 
extent  of  the  protection  provided  and  the  prerequisites  to  obtaining  the 
exemption.  In  some  jurisdictions,  a  formal  declaration  or  registration  of  the 
homestead  is  required;130  in  others,  occupancy  as  a  homestead  is  sufficient. 
Many  homestead  statutes  protect  only  land,  but  some  legislatures  have 
extended  the  protection  to,  for  example,  certain  types  of  leasehold  interest,131 
condominiums,132  cooperative  housing  schemes,133  mobile  homes,134  trailers,135 
and  portable  shacks.136 

While  some  jurisdictions  exempt  a  debtor's  residence  completely,  the 
exemption  is  normally  restricted  by  an  area  limitation,  a  stipulated  dollar 
value  limitation,  or  both.  The  dollar  value  limitations,  whereby  a  debtor  is 
entitled  to  an  exemption  of  a  stipulated  amount  in  respect  of  his  homestead, 
vary  widely,  ranging  in  the  United  States  from  a  low  of  $700  to  a  high  of 
$40,000. 137  In  Canada,  the  dollar  value  limitations  are  $2,500  in  Manitoba138 
and  British  Columbia,  $3,000  in  the  Northwest  Territories  and  Yukon 
Territory,  $8,000  in  Alberta  and  $16,000  in  Saskatchewan.  Homestead  laws 
commonly  provide  that  where  the  value  of  the  debtor's  interest  exceeds  the 
amount  of  the  exemption,  his  interest  may  be  sold  in  execution,  but  he  is 
entitled  to  the  proceeds  of  the  sale  up  to  the  amount  of  the  exemption,  and  the 
proceeds  remain  exempt  for  a  period  of  time  to  permit  him  to  acquire  a  new 
homestead.139 

Homestead  laws  that  either  exempt  completely  the  debtor's  home  from 
execution,  or  contain  generous  dollar  value  limitations,  are  open  to  a  number 
of  objections.  First,  they  may  unduly  prejudice  the  rights  of  creditors  and  go 
well  beyond  what  is  necessary  to  protect  debtors  and  their  families  against 
deprivation  of  their  shelter.  Secondly,  if  encouragement  of  home  ownership  is 
a  desirable  social  policy,140  exemption  laws  appear  to  be,  at  best,  an  oblique 


See  Alberta  Institute  of  Law  Research  and  Reform,  Working  Paper:  Exemptions  from 
Execution  and  Wage  Garnishment  ( 1 978),  at  24. 

130  The  only  Canadian  jurisdiction  with  such  a  requirement  is  British  Columbia:  Homestead 
Act,  R.S.B.C.  1979,  c.  173,  s.  4. 

131  See,  for  example,  the  California  Civil  Code,  s.  1237. 

132  Ibid. 

133  Ibid. 

134  See,  for  example,  The  Exemptions  Act,  R.S.A.  1 970,  c.  1 29,  s.  2(1). 

135  The  Exemptions  Act,  R.S.S.  1 978,  c.  E-14,  s.  2(1)1 2. 

136  Ibid. 

137 


138 


See  Vukowich,  "Debtors'  Exemption  Rights"  (1974),  62  Geo.  L.J.  779,  at  800. 

The  limitation  is  $1,500  if  the  debtor's  interest  is  in  property  held  in  joint  tenancy:  The 


Judgments  Act,  KSM.  1 970,  c.  J 10,  s.  13(3). 
139  See,  for  example,  the  California  Civil  Code,  s.  1 257  (six  months) 

140 


This  has  been  suggested  as  one  of  the  policies  that  homestead  exemptions  promote: 
Alberta  Institute  of  Law  Research  and  Reform,  supra,  note  1 29,  at  28. 
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way  of  achieving  this  policy.  On  the  other  hand,  homestead  laws  that  set  the 
exempt  dollar  value  at  too  low  a  level  are  unlikely  to  achieve  their  purpose  of 
keeping  debtors  in  their  homes  or,  in  general,  permitting  debtors  to  acquire 
alternative  shelter.  Finally,  where  homestead  laws  exempt  only  land,  they 
discriminate  against  debtors  who  are  not  homeowners. 

The  Manitoba  Law  Reform  Commission  recently  has  proposed  that  that 
Province's  homestead  exemption  should  be  repealed.141  Instead,  the  Commis- 
sion has  proposed  that  the  debtor  be  permitted  to  obtain  a  stay  of  execution  for 
so  long  as  occupation  of  the  residence  is  shown  by  him  to  be  essential  "for  the 
maintenance  and  support  of  the  debtor  and/or  his  family".  Under  existing 
Manitoba  law,  a  creditor  in  the  Court  of  Queen's  Bench  who  has  registered  a 
certificate  of  judgment,  thereby  binding  the  land,  must  obtain  a  judicial  order 
for  sale  before  an  execution  sale  of  realty  may  proceed.142  The  Commission 
would  give  the  court  to  which  the  creditor's  application  is  made  the 
jurisdiction  to  determine,  on  a  case-by-case  basis,  whether  continued 
occupation  of  the  residence  is  necessary  and  whether,  and  on  what  conditions, 
the  sale  should  be  postponed.  Postponement,  if  granted,  would  be  for  either  a 
fixed  or  indefinite  period;  both  the  debtor  and  the  creditor  would  be  permitted 
to  apply  for  a  review  of  the  postponement  in  the  light  of  changed 
circumstances. 

The  effect  of  the  Manitoba  Law  Reform  Commission's  proposals  was 
stated  to  be  as  follows:143 

The  order  for  sale  subject  to  a  postponement  period  would,  of  course, 
operate  in  the  immediate  interest  of  the  debtor  and  his  family,  in  the  short  run 
preventing  the  imposition  of  hardship  on  the  family  and  forestalling  their 
dislocation.  In  addition,  it  might  provide  some  debtors  with  sufficient  opportunity 
to  satisfy  their  creditors  in  some  more  convenient  manner  and  in  that  way  enable 
them  permanently  to  avoid  the  sale  of  their  homes.  Until  ultimate  satisfaction  is 
had  the  priority  position  of  the  creditor's  claim  in  respect  of  the  property  should 
be  determined  as  of  the  date  of  the  registration  of  his  certificate  of  judgment. 

The  Manitoba  scheme  has  several  advantages  over  the  homestead  exemption 
type  of  legislation.  Whereas,  with  a  limited  dollar  value  exemption,  the  debtor 
might  both  lose  his  home  and  be  left  with  insufficient  funds  to  secure  other 
accommodation,  the  Manitoba  proposal  would  permit  the  debtor  to  retain  his 
home,  at  least  temporarily.  At  the  same  time,  it  would  ensure  the  creditor's 
eventual  access  to  the  whole  of  the  asset  that  the  residence  represents.  Because 
the  scheme  is  flexible,  it  would  delay  the  creditor's  access  to  that  asset  only  in 
cases  where  delay  is  found  to  be  warranted.  There  are,  however,  a  number  of 
drawbacks  to  the  scheme  that,  in  our  view,  make  it  inappropriate  as  a  general 
model  for  adoption  in  Ontario. 


141 


142 


See  Manitoba  Law  Reform  Commission,  Report  on  the  Enforcement  of  Judgments:  Part 
II:  Exemptions  Under  "The  Judgments  Act"  (1980)  (hereinafter  referred  to  as  the 
"Manitoba  Report"),  at  11-14.  See,  also,  the  Manitoba  Commission's  earlier  Working 
Paper  on  the  Enforcement  of  Judgments:  Part  II:  Exemptions  Under  "The  Judgments 
Act"  (1978)  (hereinafter  referred  to  as  the  "Manitoba  Working  Paper"),  at  12-16. 

See  The  Judgments  Act,  R.S.M.  1970,  c.  J 10,  s.  3,  and  the  Manitoba  Queen's  Bench 
Rules,  r.  511. 


143 


See  Manitoba  Report,  supra,  note  141,  at  16. 
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Perhaps  the  principal  difficulty  is  that  it  would  apply,  like  many 
homestead  statutes,  only  to  real  property;  it  therefore  would  do  nothing  to 
protect  those  debtors  whose  property  interest  in  their  residences  is  not 
classified  as  realty.144  Nor  would  the  proposed  Manitoba  scheme  provide  any 
assurance  that,  after  the  refusal  or  expiry  of  a  stay,  the  debtor  would  be  left, 
following  the  execution  sale,  with  sufficient  funds  to  secure  other  housing.  In 
its  Working  Paper,  although  not  in  its  subsequent  Report,  the  Manitoba 
Commission  contemplated  that  the  wage  exemption  would  fulfil  the  need  for 
shelter  in  circumstances  where  the  execution  sale  is  permitted  to  proceed. 


145 


However,  given  the  initial  costs  that  in  today's  market  are  often  necessary 
to  secure  rental  housing,  this  assumption  may  be  unjustified.  The  wage 
garnishment  exemption  is  variable  and,  for  example,  might  be  raised 
temporarily  to  permit  the  accumulation  of  enough  money  for  the  debtor  to  pay 
the  first  and  the  last  months1  rent  where  such  payment  is  a  prerequisite  to 
occupancy  of  rented  premises.146  But  where  the  debtor's  income  is  not  such  as 
to  make  this  solution  feasible,  the  court  would  be  faced  with  two  possibilities, 
neither  of  them  desirable:  it  could  continue  the  stay  indefinitely  and  thus 
continue  to  deny  creditors  access  to  one  of  the  debtor's  major  assets;  or  it  could 
refuse  or  terminate  the  stay,  and  thus  leave  the  debtor  without  the  means  to 
secure  alternative  housing.  The  Manitoba  proposal  does  not  provide  a  solution 
that  would  both  permit  an  execution  sale  and  ensure  shelter  for  the  debtor  and 
his  family.  It  also  should  be  noted  that  the  Manitoba  Law  Reform 
Commission  envisaged  the  discretionary  stay  operating  in  addition  to  the 
present  automatic  stay  of  twelve  months  before  an  application  for  an 
execution  sale  of  land  may  take  place.147 


144  We  have  been  informed  that  the  Manitoba  Law  Reform  Commission  acted  in  accordance 
with  the  terms  of  reference  in  recommending  changes  specifically  to  The  Judgments  Act, 
supra,  note  1 42,  thereby  restricting  their  proposals  to  real  property  interests.  At  10-11  of  its 
Report,  supra,  note  141,  the  Commission  stated  as  follows  in  connection  with  suggestions 
concerning  exemptions  for  residential  tenants: 

Raising  the  dollar  amount  of  the  exemption  would,  of  course,  increase  the  protection 
currently  provided  under  'The  Judgments  Act\  However,  it  would  not  necessarily 
preserve  the  home  as  a  residence  for  the  debtor  and  his  family  and  would  indeed 
simply  continue  the  artificial  distinctions  that  are  already  characteristic  of  our  dollar 
exemption  .  .  .  Why,  in  disregard  of  the  large  numbers  of  families  who  today  make 
their  homes  in  rented  houses  or  apartments,  should  the  legislation  continue  to  provide 
an  exemption  which  is  exclusive  to  homeowners  (with  or  without  families)  and  offer 
no  equivalent  monetary  exemption  for  tenants?  An  increase  in  the  amount  of  the 
exemption  would  merely  aggravate  this  discrimination. 

By  recommending  the  abolition  of  a  dollar  value  exemption,  the  Manitoba 
Commission  has,  in  one  sense,  eliminated  the  abovementioned  anomaly  to  a  great  extent. 
However,  the  recommended  discretionary  sale  provision  would  not  protect  a  debtor  whose 
valuable  long  term  residential  lease  is  seized  and  sold  under  a  writ.  Concerning  residential 
leasehold  interests,  see  infra,  this  Chapter,  section  5(b) ( i ) . 
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147 


Manitoba  Working  Paper,  supra,  note  141,  at  15. 

The  Wages  Act,  R.S.O.  1970,  c.  486,  s.  7,  establishes  a  basic  exemption  of  709?  o(  wages. 
but  permits  the  debtor  to  apply  to  the  court  to  increase  the  exemption.  The  Commission 
considered  the  wage  garnishment  exemption  in  Chapter  3  of  Part  1 1  of  its  Report. 

The  Manitoba  Commission  recommended  the  retention  of  s.  3(2)  of  The  Judgments  Act, 
R.S.M.  1970,  c.  J  10:  see  the  Manitoba  Report  supra,  note  141,  at  41,  Recommendation  17. 
S.  3(2)  prohibits  the  commencement  of  sale  proceedings  "until  after  one  year  from  the  date 
of  the  registration  of  a  certificate  in  respect  thereto". 
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Finally,  the  Manitoba  scheme  would  introduce  into  the  realm  of 
execution  sales  an  element  of  judicial  involvement  and  discretion  that  hitherto 
has  not  been  present  in  Ontario.  In  Part  II  of  our  Report,  the  Commission 
considered  various  alternative  regimes  in  respect  of  personal  property 
exemptions,  including  new  legislation  providing  for  judicial  discretion  in 
tailoring  exemptions  to  meet  the  needs  of  individual  debtors.  We  stated  in  Part 
II  that,  while  in  theory  the  individualization  of  exemption  legislation  may  be  a 
praiseworthy  objective,  we  did  not  believe  that  it  was  warranted  in  view  of  the 
resulting  uncertainty  and  the  increased  expenditure  of  time  and  money 
required  in  determining  the  appropriate  exemption  for  each  debtor.148  While, 
as  we  shall  indicate  in  a  later  section,149  some  Commissioners  would  confer  a 
power  on  the  court  to  determine  whether  a  titled  spouse's  creditors  could  sell  a 
matrimonial  home  free  and  clear  of  the  non-titled  spouse's  statutory  rights  of 
possession  where  there  has  been  no  court  order  granting  exclusive  possession 
to  the  non-titled  spouse,  they  do  not  endorse  the  broader  Manitoba  proposals 
concerning  judicial  involvement  in  respect  of  apparently  every  type  of  debtor's 
residence,  whether  or  not  it  is  a  matrimonial  home.  Leaving  aside,  then,  the 
views  of  those  Commissioners  in  the  context  described  above,  it  may  be  said 
that  the  Commission  is  of  the  view  that  the  proposals  that  we  shall  make 
concerning  a  residence  exemption  would  be  sufficient  to  protect  debtors  and 
their  families,  without  dramatically  escalating  the  costs  and  lengthening  the 
time  involved  in  determining  the  residence  exemption. 


(Hi)    Conclusions 

The  Commission  has  concluded  that  the  existing  law  gives  inadequate 
protection  to  a  debtor's  residence.  More  particularly,  we  believe  that  it  is 
arbitrary  and  anomalous  for  the  treatment  of  a  debtor's  residence  to  vary 
depending  on  its  legal  characterization  as  realty  or  personalty.  The 
Commission  has  examined  carefully  various  alternative  methods  of  affording 
protection  to  a  debtor's  residence,  while  at  the  same  time  having  regard  to  the 
legitimate  interests  of  creditors.  We  already  have  indicated  our  view  in  the 
preceding  section  that  the  "homestead"  type  of  exemption,  and  the 
discretionary  sale  provision  proposed  by  the  Manitoba  Law  Reform 
Commission,  are  both  open  to  a  number  of  objections.  We  therefore  have 
attempted  to  fashion  a  new  set  of  rules  governing  the  execution  sale  of  a 
debtor's  residence.  Accordingly,  in  order  to  provide  adequate  protection  for  a 
debtor's  residence,  it  is  recommended  that  the  debtor's  interest  in  the  property 
in  which  he  ordinarily  resides,  whether  it  is  classified  in  law  as  realty  or 
personalty,  should  be  treated  as  if  it  were  land  for  the  purposes  of  the  proposed 
restrictions  on  sale  and  the  proposed  exemption  provisions,  to  be  considered 
below.  Given  the  proposal  that  we  made  earlier  with  respect  to  enforcement 
against  land,150  adoption  of  this  recommendation  would  mean,  for  example, 
that  no  execution  sale  of  the  debtor's  interest  in  his  residence  would  be 
permitted  for  a  period  of  six  months  from  the  service  on  the  debtor  of  the 
proposed  Notice  of  Judgment.  In  addition,  no  creditor  would  be  entitled  to 


,8  See  Part  II,  Chapter  2,  section  3(b)(ii)a,  of  this  Report. 
149  See  infra,  this  Chapter,  section  5(c)(i). 


150 


See  supra,  this  Chapter,  section  3(b). 
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begin  any  sale  proceedings  until  the  expiry  of  four  months  from  service  of  the 
Notice  of  Judgment.151 

In  addition  to  the  protection  recommended  above,  we  have  concluded 
that  the  debtor  should  have  the  benefit  of  an  exemption  in  respect  of  the 
proceeds  of  the  sale  of  his  residence.  Under  the  present  law,  execution 
creditors  are  entitled  to  retain  the  entire  proceeds  of  an  execution  sale  if 
necessary  to  satisfy  the  judgment  debt.  Consequently,  the  debtor,  unable  to 
satisfy  the  judgment  debt  and  retain  the  residence,  might  not  have  the 
financial  wherewithal  to  obtain  reasonable  alternative  accommodation 
without  the  retention  of  some  portion  of  the  proceeds  of  sale. 

This  type  of  problem  is  not,  of  course,  unique  to  enforcement  against 
land,  and  provisions  exist  to  deal  with  the  problem.  For  example,  in  the  context 
of  personal  property  exemptions,  section  3(1)  of  The  Execution  Act152  provides 
that  where  an  exemption  is  claimed  for  a  certain  type  of  chattel  that  has  a  sale 
value  in  excess  of  the  $2,000  dollar  limit  stipulated  in  section  2,  and  no  other 
chattels  are  exigible,  the  chattel  may  be  sold,  but  $2,000  must  be  paid  to  the 
debtor  out  of  the  proceeds.  Section  4  then  provides  that  the  sum  to  which  the 
debtor  is  entitled  is  itself  exempt  from  seizure  or  attachment.153  Moreover, 
where  a  debtor  receives  some  type  of  compensation  for  lost,  damaged, 
destroyed  or  stolen  chattels  that  are  exempt,  the  Commission  has  recom- 
mended that  the  proceeds  should  remain  exempt  for  a  stipulated  period  of 
time  in  the  hands  of  the  debtor.154 

The  Commission  wishes  to  stress  the  critical  importance  of  a  proceeds 
exemption  in  the  context  of  enforcement  against  a  debtor's  residence;  a  debtor 
must  be  given  a  reasonable  opportunity  to  make  alternative  arrangements  for 
shelter.  Having  regard  to  these  matters,  and  as  a  further  protection  for 
debtors,  we  recommend  that  when  an  execution  sale  of  the  debtor's  residence 
does  take  place,  the  debtor  should  be  entitled  to  claim  a  fixed  proceeds 
exemption,  set  initially  at  $2,000;  that  is,  the  debtor  should  always  be  left  with 
a  minimum  of  $2,000  from  the  proceeds  of  sale.  As  we  have  recommended  in 
the  context  of  chattel  exemptions,155  we  recommend  that  the  amount  of  the 
exemption  in  respect  of  a  debtor's  residence  should  be  raised  or  lowered  by 
regulation  in  direct  proportion  to  fluctuations  in  the  Consumer  Price  Index, 
and  that  the  amount  of  the  exemption  should  be  amended  annually.  Finally,  it 
is  recommended  that  the  exempt  sum  should  continue  to  be  exempt  in  the 
debtor's  hands  for  a  period  of  one  month  following  completion  of  the  sale. 

In  our  view,  the  recommendations  proposed  in  respect  of  a  debtor's 
residence  effect  an  acceptable  balance  between  debtors'  interests  and 
creditors'  interests.  They  would  permit  execution  sales  of  residences  to  take 
place  so  that  creditors  would  not  be  precluded  from  reaching  valuable  assets. 
But  by  providing  for  a  delay  before  sale,  they  would  assist  debtors  to  cope  with 


151  Ibid. 

152  R.S.O.  1970,  c.  152. 

153  See  Part  II,  Chapter  2,  section  3(b)(ii)b,  of  this  Report. 

154  Ibid.,  section  3(b)(ii)c. 

155 


See  ibid.,  section  3(b)(ii)a. 
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the  disruption  that  loss  of  one's  residence  inevitably  brings,  and  to  make 
arrangements  for  relocating.  The  delay  also  would  help  to  ensure  that  no 
debtor's  residence  is  sold  unnecessarily.  When  sales  must  occur,  the 
exemption  of  proceeds  would  afford  debtors  a  means  of  obtaining  substitute 
shelter.  The  $2,000  figure  is  not  an  exemption  of  such  magnitude  that  the 
debtor  automatically  would  have  available  a  full  down  payment  on  a  new 
home.  The  exemption  has  nothing  to  do  with  home  ownership  as  such,  but  is 
merely  adequate  to  prevent  the  debtor  and  his  family  from  being  deprived  of 
shelter.  It  is  envisaged  that  a  debtor  initially  could  use  the  amount  obtained 
from  the  proceeds  to  acquire,  for  example,  alternative  rental  accommodation, 
and  that  the  ongoing  cost  of  shelter  would  be  provided  through  the  mechanism 
of  the  proposed  income  exemption.156  In  addition,  having  regard  to  the 
interests  of  both  the  debtor  and  his  creditors,  the  proposed  one  month  period 
within  which  the  exempt  proceeds  would  remain  exempt  in  the  debtor's  hands 
is  a  reasonable  period  of  time.  It  is  considerably  shorter  than  the  six  month1S7 
or  one  year158  periods  that  are  common  in  the  United  States. 

There  is  another  advantage  to  the  recommendations  proposed  above: 
there  would  be  no  discrimination  against  debtors  who  are  not  owners.  Houses, 
apartments,  condominiums,  mobile  homes,  houseboats  and  any  other  type  of 
residence  would  all  be  treated  according  to  their  function  as  residences,  and 
questions  concerning  the  precise  legal  character  of  property  interests  would  be 
irrelevant.  Moreover,  there  would  be  no  discrimination  against  debtors  who 
occupy  property  that  is  used  in  part  for  residential  purposes  and  in  part  for 
business  or  other  non-residential  purposes.  That  the  property  has  a  use  other 
than  residential  should  have  no  bearing  on  the  need  for  a  proceeds  exemption 
to  permit  the  debtor  to  find  other  housing. 

Finally,  we  wish  to  address  the  issue  whether  the  proposed  proceeds 
exemption  also  should  be  available  where  the  debtor's  residence  is  sold 
voluntarily  rather  than  by  the  sheriff  at  an  execution  sale.  It  may  be  argued 
that  a  debtor  who  can  obtain  a  greater  return  through  a  private  sale  —  and 
particularly  where  he  wishes  to  sell  privately  in  order  to  pay  his  creditors  — 
should  be  encouraged  to  do  so;  he  should  not  be  subjected  to  the  fear  that  the 
whole  of  the  proceeds  will  be  available  to  creditors  before  he  secures  other 
accommodation.  Most  American  jurisdictions  provide  this  type  of  exemption 
as  part  of  their  homestead  legislation.159 

On  balance,  we  are  of  the  view  that  creditors  who  file  a  writ  of 
enforcement  with  the  sheriff  cannot  be  prejudiced,  and  may  in  fact  derive 
some  financial  benefit,  where  a  debtor  is  permitted  to  sell  his  home  privately 
and  to  claim  his  proceeds  exemption  thereafter.  Ordinarily,  a  potential 
purchaser  will  require  the  debtor  to  satisfy  the  writ  and  have  it  removed  prior 
to  the  closing  of  the  transaction.  In  some  cases,  he  may  withhold  sufficient 
funds  to  discharge  the  judgment  debt.  But  so  long  as  a  writ  has  been  filed,  it 
will  continue  to  bind  the  debtor's  land  until  it  is  discharged  or  withdrawn; 


156  See  Part  II,  Chapter  3,  of  our  Report. 
>7  See,  for  example,  the  California  Civil  Code,  s.  1257. 

158 


159 


See,  for  example,  the  New  York  Civil  Practice  Law  and  Rules,  s.  5206(e). 

See,  for  example,  the  California  Civil  Code,  s.  1265  and  the  Illinois  Rev.  Stat.  1973,  c.  52, 
s.6. 
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accordingly,  there  can  be  no  collusion  between  the  debtor  and  a  purchaser  that 
would  affect  a  creditor's  lien  on  the  land.160  Moreover,  no  creditor  would  be 
forced  to  withdraw  his  writ  and  accept  less  than  the  full  value  of  his  judgment 
in  the  case  of  a  voluntary  sale.  Any  creditor  who  does  not  wish  to  give  effect  to 
the  proposed  proceeds  exemption  would  be  free  to  refuse  to  remove  his  writ 
and  to  proceed  to  an  execution  sale.  Clearly,  creditors  will  agree  to  remove 
their  writs  and  to  permit  a  debtor  to  retain  $2,000  of  the  proceeds  of  a 
voluntary  sale  only  where,  having  regard  to  such  factors  as  the  time  of  sale  and 
the  price  to  be  realized,  it  is  in  their  interest  that  the  land  be  sold  voluntarily 
rather  than  at  an  execution  sale. 

Having  regard,  then,  to  the  protection  afforded  to  creditors,  we  see  no 
need  to  prohibit  the  debtor  from  claiming  a  proceeds  exemption  in  the 
circumstances  described  above.  Accordingly,  we  recommend  that  our 
proposals  respecting  a  proceeds  exemption  should  apply  both  where  the 
debtor's  residence  has  been  sold  at  an  execution  sale  by  the  sheriff  and  where 
the  residence  has  been  sold  by  the  debtor  himself. 


(b)     Further  Recommendations  Where  the  Debtor's  Residence  is 
Classified  as  Personal  Property 

In  an  earlier  section  of  this  Chapter,  the  Commission  recommended  that 
an  execution  sale  of  land  should  not  take  place  until  the  expiry  of  six  months 
from  service  on  the  debtor  of  the  proposed  Notice  of  Judgment.  In  addition,  it 
was  recommended  that  no  creditor  should  be  entitled  to  commence  any  sale 
proceedings  until  after  the  expiry  of  four  months  from  service  of  the  Notice  of 
Judgment.  In  the  immediately  preceding  section,  we  recommended  that,  in 
order  to  provide  adequate  protection  for  a  debtor's  residence,  the  debtor's 
interest  in  the  property  in  which  he  ordinarily  resides,  whether  it  is  classified 
for  other  purposes  of  the  law  as  realty  or  as  personalty,  should  be  treated  as  if 
it  were  land  for  the  purposes  of  the  proposed  restrictions  on  sale  and  the 
proposed  proceeds  exemption. 

The  recommendation  for  a  six  month  delay  period,  within  which  no 
execution  sale  could  take  place,  would  not  cause  any  difficulty  with  respect  to 
a  residence  now  classified  as  land.  The  delivery  of  the  proposed  writ  of 
enforcement  to  the  enforcement  office  or  the  receipt  of  a  writ  by  the  master  of 
titles  and  its  entry  in  the  appropriate  register,  in  the  case  of  land  titles  land,161 
would  serve  as  adequate  protection  for  a  creditor  who  is  concerned  that  his 
debtor  may  attempt  to  convey  his  residence  during  the  delay  period:  the  writ 
would  bind  or  act  as  a  type  of  lien  on  the  debtor's  land  immediately  upon  the 


160 
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This  same  line  of  reasoning  would  apply  where  the  debtor's  residence  is  classified  as 
personalty  and  not  realty;  in  the  following  section,  we  shall  make  recommendations 
concerning  ways  in  which  a  creditor  would  be  able  to  bind  a  debtor's  residence  classified  as 
personalty  by  registration  of  a  notice  of  seizure.  A  voluntary  sale  by  the  debtor,  without  the 
removal  of  the  registered  notice,  would  continue  to  bind  the  property  in  the  hands  of  a 
subsequent  transferee. 

See  The  Land  Titles  Amendment  Act,  1980,  S.O.  1980,  c.  49,  s.  14.  S.I  4  repeals  former  s. 
153(1)  of  The  Land  Titles  Act,  R.S.O.  1970,  c.  234,  and  replaces  it  by  a  new  provision 
whereunder  a  writ  does  not  bind  land  titles  land  until  a  copy  of  it  has  been  delivered  to  and 
received  by  the  master  of  titles  and  also  recorded  by  him  in  the  appropriate  register. 
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delivery  of  the  writ.  As  a  result,  the  creditor's  right  to  have  the  property  sold  in 
execution  could  be  asserted  in  priority  to  the  rights  of  a  subsequent  purchaser 
or  mortgagee  of  the  debtor's  land. 

A  problem  would  arise,  however,  where  the  debtor's  residence  is  classified 
as  personal  property  —  where,  for  example,  the  debtor  lives  in  rented  premises 
or,  in  some  situations,  where  he  lives  in  a  mobile  home.  In  these  cases,  unlike 
the  case  where  land  is  involved,  the  writ  would  not  act  as  a  general  lien 
automatically  binding  the  property  in  the  hands  of  a  subsequent  transferee;162 
consequently,  creditors  would  not  be  adequately  protected  by  the  mere 
delivery  of  a  writ  to  the  enforcement  office.  In  fact,  creditors  would  be 
prejudiced  in  two  respects:  they  would  not  be  able  to  prevent  clear  title  from 
passing  to  a  subsequent  transferee  and,  under  our  recommendation,  they 
would  not  be  entitled  to  seize  and  sell  the  property  until  the  expiry  of  six 
months  from  service  of  the  Notice  of  Judgment  on  the  debtor. 

The  problem  of  balancing  the  interests  of  debtors,  creditors  and  innocent 
purchasers  in  respect  of  a  debtor's  residence  is  not  confined  only  to  the  more 
obvious  situations  where  debtors  live  in  rented  premises  or  in  mobile  homes. 
Other  residential  arrangements  are  possible.  For  example,  the  debtor  may  live 
under  a  "cooperative"  housing  arrangement  where  he  owns  shares  in  a  non- 
profit corporation,  which  in  turn  leases  or  otherwise  grants  possession  of  a  unit 
to  the  debtor-shareholder. 

The  Commission  has  considered  the  problem  raised  above  in  the  context 
of  residential  leasehold  interests,  cooperative  housing  arrangements  and 
mobile  homes.163  In  each  of  these  cases,  the  Commission  has  examined  the 
effect  on  creditors  of  its  previous  recommendations  and  has  attempted  to 
ensure  that  an  equitable  balance  is  drawn  between  debtors,  creditors  and 
others.  With  respect  to  occupancy  in  all  cases  other  than  in  the  case  of  a 
mobile  home,  the  Commission  has  considered  two  main  alternatives  by  which 
legislation  could  protect  the  interest  of  creditors  in  a  residence  classified  as 
personal  property:  (1)  registration  of  a  notice  of  seizure  against  the  freehold; 
and  (2)  service  by  the  sheriff  of  a  notice  of  seizure  on  the  landlord  or  any  other 
person  whose  consent  is  necessary  for  a  transfer  of  the  debtor's  interest  in  his 
residence.  In  the  case  of  mobile  homes  classified  in  law  as  personal  property, 
we  have  considered  the  registration  of  a  notice  of  seizure  in  the  personal 
property  security  register,  pursuant  to  an  appropriate  amendment  to  The 
Personal  Property  Security  Act}64  Before  stating  our  conclusions  and 
recommendations,  we  propose  to  discuss  the  various  alternatives  for  each  kind 
of  residence  described  above. 
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See  s.  10(1)  of  The  Execution  Act,  R.S.O.  1970,  c.  152,  which  protects  bona  fide 
transferees  of  personal  property  for  value  and  without  notice  of  the  writ.  In  some  cases  the 
creditor  could  use  The  Fraudulent  Conveyances  Act,  R.S.O.  1970,  c.  182  and  The 
Assignments  and  Preferences  Act,  R.S.O.  1970,  c.  34  to  invalidate  a  transfer.  Our  proposals 
in  respect  of  these  two  statutes  will  appear  in  a  forthcoming  Part  of  our  Report. 

The  Commission  has  also  considered  the  position  of  creditors  whose  debtors  occupy 
residential  premises  under  an  agreement  of  purchase  and  sale,  at  the  termination  of  which 
the  purchaser-debtor  may  call  for  a  conveyance  of  the  property.  However,  since  it  seems 
that  the  debtor's  interest  in  such  a  situation  is  classified  as  an  interest  in  land,  a  writ  of 
enforcement  filed  against  the  debtor  is  sufficient  to  bind  that  interest;  accordingly,  the 
problem  raised  in  the  text  would  not  arise. 

R.S.O.  1970,  c.  344. 
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(i)    Residential  Leasehold  Interests 


There  are  several  alternative  methods  by  which  legislation  could  protect 
creditors  during  the  proposed  six  month  waiting  period  without  unduly 
prejudicing  prospective  assignees  or  sublessees165  of  the  debtor-tenant.  Before 
we  turn  to  a  consideration  of  these  methods,  it  is  necessary  to  examine  the 
present  law  governing  the  registration  of  leases  or  notices  of  lease  in  Ontario. 


a.    The  Present  Law 

At  present,  notices  of  certain  leases  must  be  registered  against  the 
appropriate  freehold  parcel  in  order  to  protect  the  lessee  from  subsequent 
purchasers  and  mortgagees  for  value  without  actual  notice  of  the  lease. 
Section  5 1  ( 1)4  of  The  Land  Titles  Act166  provides  as  follows: 

51.-(1)  All  registered  land,  unless  the  contrary  is  expressed  on  the  register,  is 
subject  to  such  of  the  following  liabilities,  rights  and  interests  as  for  the  time 
being  may  be  subsisting  in  reference  thereto,  and  such  liabilities,  rights  and 
interests  shall  not  be  deemed  to  be  encumbrances  within  the  meaning  of  this 
Act . . . 

4.      Any  lease  or  agreement  for  a  lease,  for  a  period  yet  to  run  that  does 
not  exceed  three  years,  where  there  is  actual  occupation  under  it. 

Section  1 1 5  of  The  Land  Titles  Act  provides,  inter  alia,  for  the  registration  of 
a  notice  of  lease  where  the  term  left  to  run  exceeds  three  years  and  the  lessee 
wishes  to  protect  himself.  Section  115(1)  reads: 

115.-(1)  A  lessee  or  other  person  entitled  to  or  interested  in  a  lease  or 
agreement  for  a  lease  of  registered  land  may  apply  to  the  proper  master  of  titles  to 
register  notice  of  the  lease  or  agreement  in  the  prescribed  manner. 

By  section  36(2)  of  the  regulations  passed  under  the  Act,167  "[njotice  of  the 
lease  shall  be  entered  in  the  register  of  the  land  . . .".  With  respect  to  the  effect 
of  such  registration,  section  115(6)  of  The  Land  Titles  Act  provides: 

1 15. -(6)  Where  notice  of  a  lease  or  agreement  for  a  lease  is  registered,  every 
registered  owner  of  the  land  and  every  person  deriving  title  through  him, 
excepting  owners  of  encumbrances  registered  prior  to  the  registration  of  such 
notice,  shall  be  deemed  to  be  affected  with  notice  of  the  lease  or  agreement  as 
being  an  encumbrance  on  the  land  in  respect  of  which  the  notice  is  entered. 

Under  section  1 15(7),  where  a  notice  of  a  lease  or  agreement  for  a  lease  has 
been  registered,  a  notice  of  a  sublease  and  a  notice  of  an  assignment  of  a  lease, 
for  example,  may  also  be  registered.168 


For  convenience,  subsequent  references  to  an  assignment  include  a  subletting.  It  is 
assumed  that  the  critical  issue  ordinarily  would  involve  a  potential  assignment,  rather  than 
a  subletting,  by  the  debtor  of  his  tenancy. 

166  R.S.O.  1970,  c.  234. 

167  R.R.O.  1970,  Reg.  553. 

168  The  Land  Titles  Act,  R.S.O.  1 970,  c.  234,  s.  1 1 5(7)(a)  and  (b). 
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Under  The  Registry  Act,  reference  should  be  made  to  section  69(1)  and 
(2): 

69.-(l)  After  the  grant  from  the  Crown  of  land,  and  letters  patent  issued 
therefor,  every  instrument  affecting  the  land  or  any  part  thereof  shall  be  adjudged 
fraudulent  and  void  against  any  subsequent  purchaser  or  mortgagee  for  valuable 
consideration  without  actual  notice,  unless  the  instrument  is  registered  before  the 
registration  of  the  instrument  under  which  the  subsequent  purchaser  or 
mortgagee  claims. 

(2)  This  section  does  not  extend  to  a  lease  for  a  term  not  exceeding  seven  years 
where  the  actual  possession  goes  along  with  the  lease,  but  it  does  extend  to  every 
lease  for  a  longer  term  than  seven  years. 

Section  22(7)  permits,  among  other  things,  the  registration  of  a  notice  of  a 
lease,169  a  sublease170  and  an  assignment  of  a  lease.171 

In  summary,  then,  to  protect  the  interest  of  a  lessee  with  respect  to 
subsequent  dealings  by  the  lessor  with  the  freehold,  the  lessee  must  register, 
under  The  Land  Titles  Act,  a  lease  whose  term  yet  to  run  exceeds  three  years, 
and  under  The  Registry  Act,  a  lease  whose  term  exceeds  seven  years.  The 
Legislature  has  determined  that  lessees  whose  terms  are  of  shorter  duration  — 
by  far  the  vast  majority  of  residential  lessees  —  ought  to  be  protected 
automatically,  at  least  in  respect  of  subsequent  sales  or  mortgages  of  the 
freehold.  To  require  registration  would  involve  additional  time  and  expense. 
Presumably,  it  is  thought  that  the  average  lessee  ought  not  to  be  so  burdened. 


b.    Registration  of  a  Sheriff's  Notice  of  Seizure  Against  the 
Freehold  in  Respect  of  All  Residential  Leases 

One  of  the  ways  in  which  the  rights  of  a  creditor  in  his  debtor's  leasehold 
interest  could  be  protected,  during  the  proposed  six  month  delay  period, 
against  subsequent  assignees  of  the  debtor-lessee  would  be  to  permit  him  to 
register  a  notice  of  seizure  against  the  freehold.  Notwithstanding  the  fact  that, 
at  present,  only  leases  that  are  relatively  long  term  must  be  registered  in  order 
to  protect  a  lessee  against  subsequent  purchasers  or  mortgagees  of  the 
freehold,  clearly  the  most  comprehensive  form  of  protection  for  creditors  of  a 
debtor-lessee  would  be  to  permit  registration  of  a  notice  of  seizure  in  all  cases. 

We  have  rejected  the  above  alternative  for  two  reasons.  First,  it  is  not 
very  likely  that  most  prospective  assignees  of  short  term  residential  leases  give 
any  thought  whatsoever  to  liens  or  encumbrances  that  might  affect  the 
leasehold  interest  they  intend  to  acquire.  To  introduce  what  in  effect  would  be 
a  "deemed  notice"  provision  could  be  a  trap  for  the  unwary  assignee. 
Secondly,  to  force  prospective  assignees  to  search  the  title  of  the  freehold  in  all 
cases  in  order  to  protect  themselves  fully  would  be  to  introduce  an  entirely 
novel,  and  more  expensive,  requirement  into  their  normal  pre-assignment 
activities.  Because  of  the  general  non-marketability  of  short  term  residential 
leases,  in  our  opinion  this  requirement  would  not  be  justified  by  the  benefit 
that  would  accrue  to  creditors. 


169  The  Registry  Act,  R.S.O.  1970,  c.  409,  s.  22(7)(a). 

170  Ibid.,s.  22(7)(b). 
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Ibid.,  s.  22(7)(c). 
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c.    Registration  of  a  Sheriff's  Notice  of  Seizure  Against  the 
Freehold  in  Respect  of  Residential  Leases  Protected  Only 
by  Registration  Under  The  Land  Titles  Act  or  The 
Registry  Act 

A  second  alternative  open  to  the  Commission  would  be  to  permit 
creditors  to  register  against  the  freehold  a  notice  of  seizure  solely  in  respect  of 
leasehold  interests  that  now  require  registration  under  The  Land  Titles  Act  or 
The  Registry  Act  if  lessees  are  to  be  protected  against  subsequent  purchasers 
or  mortgagees  of  the  freehold.  Accordingly,  creditors  would  be  able  to  register 
the  notice  of  seizure  only  where,  in  respect  of  land  registered  under  The  Land 
Titles  Act,  the  debtor's  term  had  more  than  three  years  to  run,  and  where,  in 
respect  of  land  registered  under  The  Registry  Act,  the  debtor's  term  exceeded 
seven  years.  Under  this  alternative,  creditors  could  be  entitled  to  register  a 
notice  of  seizure  against  the  freehold  in  the  circumstances  described  above 
regardless  of  whether  a  lease  or  a  notice  of  the  lease  itself  has  been  registered, 
on  the  ground  that  the  negligence  of  the  debtor  or  his  unwillingness  to  protect 
his  leasehold  interest  ought  not  to  foreclose  his  creditors  from  protecting 
themselves  by  registration. 

At  first  glance,  the  above  alternative  would  appear  to  provide  creditors 
with  significantly  less  protection  than  that  afforded  by  the  first  alternative  we 
considered.  While,  under  these  circumstances,  some  lease  assignments 
perhaps  could  be  impugned  by  creditors  under  The  Assignment  and 
Preferences  Act172  or  The  Fraudulent  Conveyances  Act,113  as  amended  by  our 
proposals,174  section  10  of  The  Execution  Act  generally  would  permit  an 
innocent  assignee  of  a  short  term  lease  to  take  his  interest  free  and  clear  of 
writs  of  execution  filed  against  the  debtor.  However,  restricting  the  right  of  a 
creditor  to  register  a  notice  of  seizure  to  cases  of  relatively  long  term 
residential  leases  would  have  two  advantages.  First,  to  protect  themselves 
adequately,  prospective  assignees  of  such  leases  must  search  the  title  to  the 
freehold  in  any  event.  Secondly,  protection  would  be  available  in  respect  of 
those  leases  that  have  real  value  and  therefore  that  are  marketable. 


d.    Service  of  a  Sheriff's  Notice  of  Seizure  on  the  Debtor's 
Landlord 

A  third  alternative  would  involve  service  of  a  notice  of  seizure  on  a  debtor 
and  his  landlord.  Legislation  could  provide  that,  upon  receipt  of  the  notice,  the 
landlord  would  be  precluded  from  consenting  to  any  assignment  of  the 
debtor's  leasehold  interest;  or  legislation  could  provide  that  the  landlord  would 
be  obligated  to  inform  prospective  assignees  that  the  debtor's  leasehold 
interest  is  subject  to  a  writ  of  enforcement.  This  alternative  would  operate 
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R.S.O.  1970,  c.  34. 


R.S.O.  1970,  c.  182. 

174 


See  a  forthcoming  Part  of  our  Report. 
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most  effectively  under  the  new  Residential  Tenancies  Act,  1979,™  which, 
when  fully  proclaimed,  will  permit  the  landlord  to  determine  whether  he  will 
give  his  prior  consent  to  an  assignment  or  subletting.176  It  also  would  operate 
well  where  such  consent  is  required  under  the  terms  of  the  lease  itself. 
However,  it  would  be  less  workable  where  a  transfer  of  the  debtor's  leasehold 
interest  may  be  effected  without  the  intervention  of  the  landlord,  as  is  the  case 
under  the  present  law  where  the  lease  is  silent.177 

If,  by  statute,  receipt  of  the  sheriff's  notice  of  seizure  had  the  effect  of 
prohibiting  the  landlord  from  consenting  to  an  assignment  by  the  debtor,  the 
debtor's  entire  leasehold  interest  would  be  effectively  frozen:  all  dispositions  of 
the  leasehold  interest  would  be  precluded.  If  it  is  thought  that  this  option 
would  introduce  unjustifiable  rigidity  into  landlord  and  tenant  law,  another 
option  could  countenance  an  assignment,  but  under  conditions  that  might 
serve  to  safeguard  the  interests  of  creditors.  Under  this  option,  the  notice, 
while  not  precluding  the  giving  of  consent,  could  require  the  landlord  (1)  to 
disclose  to  a  prospective  assignee  that  there  are  outstanding  writs  of 
enforcement  against  the  debtor,  the  existence  of  which  would  be  revealed  to 
the  landlord  in  the  notice,  and  (2)  to  warn  the  prospective  assignee  that  all 
such  outstanding  writs  constitute  liens  binding  the  debtor's  leasehold  interest. 
If  the  debtor  requested  the  landlord  to  consent  to  an  assignment,  and  if  the 
landlord  intended  to  accede  to  this  request,  the  landlord  also  could  be  obliged 
forthwith  to  inform  the  sheriff  of  these  facts.  Finally,  the  notice  served  on  the 
landlord  could  include  a  warning  that  his  failure  to  heed  the  statutory 
requirements  could  potentially  result  in  his  being  held  liable  for  damages 
directly  attributable  to  the  breach. 

From  the  rather  skeletal  outline  given  of  the  third  alternative,  it  may  be 
noted  that  an  attempt  has  been  made  to  mitigate  the  rigours  of  the  first  two 
alternatives.  Under  the  first  two  alternatives,  all  or  at  least  some  assignees 
would  be  deemed  to  have  knowledge  of  the  notice  of  seizure  registered  against 
the  freehold,  regardless  of  whether  they  had  searched  the  title  to  the  land.  The 
third  alternative  basically  attempts  to  minimize  the  opportunity  for  normal 
expectations  to  be  proved  wrong.  It  attempts  to  preclude  the  very  existence  of 
surprised  assignees,  either  by  prohibiting  the  landlord  from  consenting  to  any 
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S.O.  1979,  c.  78.  On  August  17,  1979,  a  number  of  sections  were  proclaimed  in  force. 
However,  the  sections  to  which  reference  will  be  made  have  yet  to  be  proclaimed.  The 
legislation  is  referred  to  hereinafter  as  "the  Act".  With  respect  to  the  powers  of  the  new 
Residential  Tenancy  Commission  created  by  the  new  Act,  see  Reference  Re  Residential 
Tenancies  Act  (1980),  26  O.R.  (2d)  609  (C.A.).  The  Court  of  Appeal  held  that  the 
provisions  of  the  Act  relating  to  the  Commission  were  ultra  vires.  An  appeal  from  this 
decision  has  been  heard  by  the  Supreme  Court  of  Canada,  but  its  judgment  has  not 
yet  been  handed  down. 

S.  16(2)  of  the  Act  adds  a  rather  new  dimension  to  landlord  and  tenant  law.  This  provision 
reads  as  follows: 

1 6. -(2)  An  assignment  or  subletting  is  not  valid  unless, 

(a)  the  landlord  has  given  his  written  consent,  which  consent  shall  not  be 
unreasonably  withheld;  or 

(b)  the  [Residential  Tenancy]  Commission  has  made  an  order  permitting 
the  assignment  or  subletting  to  be  made  without  the  landlord's  written 
consent. 

See  The  Landlord  and  Tenant  Act,  R.S.O.  1970,  c.  236,  s.  91. 
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new  occupant  at  the  outset  or  by  alerting  such  persons  to  the  existence  of  liens 
against  the  leasehold.  Moreover,  under  the  third  alternative,  unlike  the 
second,  protection  would  not  be  limited  to  creditors  of  debtors  with  relatively 
long  term  leases. 


e.    Proposals  for  Reform 

Protecting  the  interests  of  creditors  during  the  proposed  six  month  delay 
period  before  sale  involves  difficult  policy  decisions,  at  least  conceptually. 
Regardless  of  which  alternative  is  chosen,  new  duties  will  devolve  on  sheriffs, 
and  new  obligations  will  be  imposed  both  on  creditors  and  on  third  parties  not 
otherwise  involved  in  the  enforcement  proceedings.  The  fact  that  new 
obligations  necessarily  must  be  imposed  on  strangers  to  these  proceedings 
renders  it  all  the  more  difficult  to  make  a  decision  without  some  degree  of 
caution. 

Turning  first  to  the  third  alternative  canvassed  above,  the  Commission 
has  given  considerable  thought  to  the  suggestion  that  the  sheriff  should  be 
entitled  to  serve  a  notice  of  seizure  on  a  debtor's  landlord  and  that,  upon 
receipt  of  this  notice,  the  landlord  should  be  required,  for  example,  to  alert 
prospective  assignees  in  some  formal  fashion  that  the  debtor's  leasehold 
interest  has  been  seized.  We  do  acknowledge  the  fact  that,  while  registration 
of  a  notice  on  title  would  serve  automatically  to  protect  creditors,  it  also  would 
prejudice  assignees  of  the  lessee's  interest  where  a  search  of  the  title  to  the 
freehold  is  not  undertaken  by  the  prospective  assignee.  The  third  alternative 
would  avoid  the  hardships  of  a  registration  system.  Yet  one  question  is 
whether  such  a  proposal  is  practicable,  having  regard  to  the  fact  that  it  would 
be  entirely  dependent  upon  compliance  by  both  large,  sophisticated  landlords 
and  by  landlords  who,  for  various  reasons,  are  less  likely  to  heed  the  strictures 
in  the  notice  of  seizure.  Another  question  is  whether  the  introduction  of  new, 
complex  rules  is  warranted,  having  regard  to  the  infrequency  of  an  attempted 
seizure  and  sale  of  a  debtor's  leasehold  interest.  Since  such  a  seizure  and  sale 
normally  would  occur  only  where  there  is  a  valuable  long  term  lease  involved, 
it  is  not  unlikely  that  a  search  of  the  title  to  the  freehold  would  be  undertaken 
in  any  event.  On  balance,  the  Commission  has  rejected  the  suggestion  that 
landlords  ought  to  become  so  closely  involved  in  the  enforcement  measures 
taken  by  a  lessee's  creditors. 

With  respect  to  the  first  and  second  alternatives,  as  a  general  matter,  we 
accept  the  proposition  that  the  unique  importance  of  certain  leases  is  made 
manifest  in  the  provisions  of  The  Land  Titles  Act™  and  The  Registry  Act™ 
quoted  earlier.  For  our  purposes  here,  it  may  be  said  that  where,  under  the 
land  titles  system,  the  lease  term  has  less  than  three  years  to  run,  or  where, 
under  the  registry  system,  the  lease  term  itself  is  less  than  seven  years,  it  would 
be  very  rare  indeed  for  a  leasehold  interest  to  be  marketable  at  an  execution 
sale.  Moreover,  prospective  assignees  of  leases  exceeding  these  statutory  terms 
must  now  search  the  title  to  the  freehold  in  order  to  protect  themselves  fully. 


178  R.S.O.  1970,  c.  234. 

179  R.S.O.  1970,  c.  409. 
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On  balance,  therefore,  we  have  come  to  the  conclusion  that  creditors  of 
residential  lessees180  ought  to  be  protected  by  means  of  a  registration  system 
along  the  lines  proposed  below.  The  Commission  recommends  that  a  creditor 
should  be  entitled  to  register  a  notice  of  seizure  against  the  freehold,  but  only 
in  those  cases  where  registration  of  a  notice  of  the  debtor's  lease,  or  the  lease 
itself,  is  required  under  The  Land  Titles  Actm  or  The  Registry  Actx%1  in  order 
to  protect  the  lessee  from  subsequent  purchasers  and  mortgagees  of  the 
freehold.  Upon  registration  in  the  proper  land  registry  office,  the  notice  of 
seizure  should  constitute  notice  of  the  seizure  of  the  debtor's  leasehold  interest 
to,  and  should  thereby  bind,  all  persons  who  subsequently  seek  to  acquire  an 
interest  in  the  leasehold. 

In  our  opinion,  a  creditor  should  be  entitled  to  register  a  notice  of  seizure 
regardless  of  whether  a  notice  of  the  lease  or  the  lease  itself  has  in  fact  been 
registered.  The  negligence  of  the  debtor  or  his  unwillingness  to  protect  his 
leasehold  interest  against  subsequent  purchasers  or  mortgagees  of  the 
freehold  ought  not  to  prejudice  creditors  from  seeking  to  protect  their  own 
interests.  As  we  have  seen,  however,  certain  lessees  who  have  not  seen  fit  to 
register  their  leases  or  notices  of  lease  as  a  means  of  protection  may  be 
prejudiced  by  a  subsequent  sale  or  mortgage  of  the  freehold.  Where  the  lease 
or  notice  is  not  registered  under  the  circumstances  described  earlier,  a 
subsequent  purchaser  or  mortgagee  would  not  be  bound  by  the  lease.  It  could 
be  argued  that  such  a  purchaser  or  mortgagee  would  not  be  bound  by  a  notice 
of  seizure  of  an  unregistered  lease.  Consequently,  the  purchaser  or  mortgagee 
could  acquire  an  interest  in  the  freehold  that  frustrates  creditors  of  the  lessee 
should  they  wish  to  seize  and  sell  their  debtor's  leasehold. 

The  Commission  is  of  the  view  that  creditors  should  be  protected  in  the 
type  of  situation  described  above.  Accordingly,  we  recommend  that,  where  a 
debtor,  required  under  The  Land  Titles  Act  or  The  Registry  Act  to  register  a 
notice  of  lease  or  a  lease  in  order  to  protect  his  interest,  has  not  done  so,  the 
sheriff  should  be  empowered  to  effect  such  registration  on  a  creditor's 
instructions.183  Registration  by  the  sheriff  should  have  the  same  effect  as 
registration  by  the  debtor  himself.  In  this  manner,  the  creditors  would  be 
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The  Commission  has  also  examined  the  situation  where,  prior  to  the  registration  of  a 
condominium  under  The  Condominium  Act,  1978,  S.O.  1978,  c.  84,  a  debtor  occupies  a 
unit  pursuant  to  an  interim  occupancy  agreement.  Such  agreements  ordinarily  are  regarded 
as  leases.  Inasmuch  as  in  practice  occupancy  under  an  interim  occupancy  agreement 
usually  does  not  exceed  approximately  three  years,  it  is  not  very  likely  that  a  creditor  would 
attempt  to  seize  and  sell  the  debtor's  interest  in  it.  Moreover,  we  have  not  recommended 
that  creditors  should  be  protected  by  means  of  a  registered  notice  of  seizure  where  their 
debtor  is  a  residential  tenant  under  a  relatively  short  term  lease.  Accordingly,  given  the 
usually  short  duration  of  interim  occupancy  agreements,  it  would  be  anamolous  to  protect 
creditors  where  their  debtors  occupy  premises  under  such  agreements. 

R.S.O.  1970,  c.  234,  s.  51(1)4. 

R.S.O.  1970,c.  409,  s.  69. 

In  the  context  of  our  discussion  concerning  the  seizure  of  a  debtor's  beneficial  interest  in 
chattels  subject  to  a  personal  property  security  agreement,  the  Commission  recommended 
that  the  sheriff  should  be  entitled  to  stand  in  the  shoes  of  the  judgment  debtor,  with 
jurisdiction  to  exercise  all  rights  that  the  debtor  himself  could  have  exercised.  This 
derivative  right  would  permit  the  sheriff,  financed  by  the  creditors,  to  cure  the  debtor's 
default,  keep  the  security  agreement  in  good  standing,  or  redeem  or  repurchase  collateral 
subject  to  such  an  agreement:  see  Part  II,  Chapter  3,  section  3(b)(i)b(4),  of  this  Report. 
The  Commission  is  of  the  view  that  the  same  principles  apply  equally  in  the  present  context. 
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given  the  opportunity  to  protect  their  interests  against  purchasers  and 
mortgagees  acquiring  title  to  or  an  interest  in  the  freehold  subsequent  to 
registration. 


(ii)  Cooperative  Housing 

As  a  result  of  our  earlier  proposals,  the  sheriff  would  be  unable  to  sell  a 
debtor's  residence  for  six  months  from  the  date  on  which  a  Notice  of 
Judgment  was  served  on  the  debtor,  regardless  of  whether  the  residence  was 
classified  as  realty  or  personalty.  Where  debtors  live  in  cooperative  housing, 
owning  shares  in  a  corporation  and  having  rights  of  occupation  in  a 
cooperative  housing  unit,  the  sheriff  would  therefore  be  unable  to  sell  the 
shares  and  right  of  occupancy  within  the  six  month  period  described  above. 
Moreover,  inasmuch  as  the  debtor's  shares,  giving  him  his  right  of  occupancy, 
are  classified  as  personal  property,  creditors  would  be  faced  with  the  prospect 
of  remaining  unprotected  should  the  debtor  sell  his  shares  to  a  bona  fide 
purchaser  for  value  within  the  six  month  delay  period. 

Before  turning  to  a  solution  to  the  problem  discussed  above,  a  brief 
description  of  the  nature  of  a  cooperative  housing  scheme  will  be  useful.  In 
Freeborn  v.  Goodman,1*4  Ritchie,  J.,  quoted185  from  an  article  entitled  "Co- 
Operative  Apartment  Housing"186  concerning  the  nature  of  such  a  scheme: 

A  co-operative  apartment  house  requires  legal  machinery  which  will  give  the 
individual  tenant-owner  something  closely  approximating  'title  to  a  slice  of  air', 
while  reserving  to  a  collective  entity  the  function  of  management  and  the  power  to 
assure  proportional  sharing  of  common  expenses.  Customarily,  the  promoter 
initiating  the  venture  organizes  a  corporation,  which  acquires  the  land  and 
building,  normally  subject  to  a  mortgage.  The  prospective  tenant-owner  buys  a 
block  of  shares  corresponding  to  the  value  of  the  apartment  to  be  occupied, 
receiving  also  a  long-term  or  renewable  lease.  Rent  is  nominal,  but  the  board  of 
directors,  elected  by  the  tenant-shareholders,  makes  assessments  for  current 
expenses  as  well  as  for  payments  of  interest  and  principal  on  the  mortgage.  The 
leases  include  provision  for  forfeiture  at  the  option  of  the  corporation  on  failure  to 
pay  assessments  or  on  assignment  without  the  consent  of  the  board  of 
directors  J 1871 

Ritchie,  J.,  stressed  the  rather  unique  characteristics  of  cooperative  housing 
arrangements.  He  stated:188 
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[1969]  S.C.R.  923,  6  D.L.R.  (3d)  384.  Subsequent  references  are  to  [1969]  S.C.R. 

Ibid.,  at  931. 

(1948),  61  Harv.  L.  Rev.  1407. 

Concerning  the  consent  to  an  assignment  provision,  reference  should  be  made  to  one 
clause  in  the  agreement  under  consideration  in  the  Goodman  cslsq  (supra,  note  1 84,  at  944): 

7.  Each  Proprietary  Lessee  covenants  not  to  sell,  assign,  or  pledge  such  Proprietary 
Lessee's  shares  of  stock  set  opposite  his  or  her  name  in  said  Schedule  "B"  without 
selling  all  such  shares  to  a  proposed  purchaser  nor  will  such  Proprietary  Lessee  sell  his 
or  her  shares  without  the  approval  to  such  sale  or  dealing  being  first  given  in  writing 
by  the  Board  of  Directors  of  the  Company.  In  the  event  that  the  Company  approves 
the  assignment  of  any  Proprietary  Lessee's  shares  in  the  Company  to  any  purchaser, 
the  selling  Proprietary  Lessee  shall  thereafter  cease  to  be  liable  for  any  further 
payments  under  this  agreement .... 

Supra,  note  184,  at  934. 
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The  exact  factual  situation  in  the  present  case  appears  to  be  a  unique  one 
and  an  extensive  search  of  the  authorities  has  not  resulted  in  the  discovery  of  any 
decided  cases  which  characterize  the  exact  interest  acquired  by  the  purchasers  in 
terms  of  any  of  the  categories  heretofore  accepted  by  the  courts,  but  it  appears 
that  similar  situations  have  arisen  in  the  United  States  and  have  given  rise  to  a 
comment  in  a  work  entitled  The  Influences  of  the  Metropolis  on  the  Concepts, 
Rules  and  Institutions  Relating  to  Real  Property,  1954,  which  is  quoted  in  an 
article  in  1 8  Stanford  Law  Review  at  p.  1328  as  follows: 

In  some  of  these  cases  the  question  has  arisen  as  to  the  extent  and 
quality  and  legal  character  of  the  interest  which  is  possessed  by  a  purchaser 
of  a  co-operative  apartment  who  is  commonly  called  a  'tenant  owner'.  The 
question  remains  largely  unanswered.  Some  of  the  courts  in  discussing  the 
question  have  expressly  refused  to  give  the  interest  a  name,  while  others 
have  used  the  designations  ranging  from  'tenancy'  through  'equitable  title'. 
Apparently  there  has  arisen  in  the  field  of  real  property  a  type  of  interest, 
peculiar  to  the  co-operative  apartment  concept,  which  does  not  fit  precisely 
in  any  of  the  ancient  legal  pigeonholes  and  which  is  not  fully  or  adequately 
defined  by  existing  legal  terminology. 

However,  while  the  nature  of  an  interest  in  a  cooperative  housing  complex  has 
not  been  defined  and  may  vary  from  arrangement  to  arrangement,  there  are 
certain  common  characteristics:  a  corporation  exists,  allotting  shares  to 
shareholders  who,  through  ownership  of  the  shares,  occupy  residential  units 
under  various  types  of  legal  arrangements.  Commonly  there  is  a  requirement 
that  some  body  —  either  the  company's  board  of  directors  or  the  shareholders 
—  must  consent  to  a  disposition  of  the  shares  and  of  the  occupancy  rights,  and 
that,  if  alienated  at  all,  the  two  must  be  transferred  together.189 

The  usual  kind  of  cooperative  housing  scheme  would  appear  to  lend  itself 
to  the  types  of  alternative  methods  of  protecting  creditors  set  out  earlier  when 
considering  residential  leasehold  interests.  And,  by  parity  of  reasoning,  it 
would  not  seem  unreasonable  to  suggest  that  the  alternative  chosen  in  the 
lease  context  ought  to  apply  equally  in  the  context  considered  here. 

In  the  case  of  cooperative  housing  arrangements,  there  is  substantially 
more  likelihood  that  a  prospective  purchaser  of  the  debtor's  interest  would 
seek  legal  counsel  at  the  outset.  Unlike  the  case  where  a  mere  assignment  of  a 
residential  lease  is  involved,  a  purchaser  of  a  cooperative  housing  unit  is 
seeking  to  acquire  both  shares  in  a  corporation  and,  through  ownership  of  the 
shares,  a  right  to  occupy  an  apartment  unit.  Consequently,  the  purchaser  must 
assure  himself  that  the  financial  and  other  relevant  affairs  of  the  corporation 
are  satisfactory.  To  do  so,  presumably  he  would  at  least  cause  a  search  to  be 
made  of  the  freehold  on  which  the  cooperative  housing  unit  has  been  built. 

The  above  general  conclusions  concerning  the  likelihood  of  a  title  search 
argue  in  favour  of  registration  of  a  notice  of  seizure  against  the  freehold  as  one 
means  of  protecting  a  creditor's  interest  where  his  debtor  resides  in 
cooperative  housing.  Complementing  this  contention  is  another  factor  that 
argues  to  some  degree  against  a  mere  notice  to  the  body  or  group  whose 
consent  to  a  transfer  of  shares  and  occupancy  rights  is  required.  It  would  seem 
that  cooperative  housing  schemes  do  not  invariably  restrict  alienation  of 
shares  and  occupancy  rights  by  requiring  the  prior  written  consent  of  the 
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See  the  clause  in  the  Goodman  case,  quoted  supra,  note  187. 


51 

directors  or  the  shareholders.  To  the  extent  that  free  alienation  is  permitted,  so 
that  there  would  be  no  one  on  whom  the  proposed  notice  of  seizure  could  be 
served,  the  system  would  not  be  comprehensive  in  scope. 

The  Commission  sees  no  compelling  reason  for  recommending  an 
approach  in  the  context  of  cooperative  housing  arrangements  that  differs  from 
that  proposed  in  the  context  of  residential  leasehold  interests.  In  fact,  because 
a  prospective  transferee  of  a  debtor's  shares  and  occupancy  rights  in  a 
cooperative  housing  unit  would  ordinarily  search  the  title  to  the  freehold, 
registration  of  a  notice  of  seizure  would  be  less  prejudicial  to  such  a  transferee 
than  to  a  prospective  assignee  of  a  short  term  lease. 

We  now  turn  to  our  recommendations  for  reform.  With  respect  to  a 
debtor's  shares  in  a  cooperative  housing  scheme,  we  recommend  that  the 
proposals  made  in  Chapter  2  of  Part  II  of  this  Report,  concerning  the  seizure 
and  sale  of  shares,  should  apply.  Accordingly,  for  example,  in  order  to  effect  a 
seizure  of  shares  in  the  debtor's  possession,  the  sheriff  would  be  required  to 
seize  physically  the  share  certificates  or  other  documents  of  a  similar  nature. 
A  notice  of  the  seizure  would  have  to  be  sent  by  the  sheriff  to  the  appropriate 
officer  of  the  cooperative  housing  scheme.  With  respect  to  the  transfer  of 
shares  under  our  proposals  concerning  shares,  it  will  be  recalled  that,  prior  to  a 
seizure,  a  debtor  may  transfer  his  shares  to  a  bona  fide  transferee  for  value 
without  notice  of  the  creditor's  writ  of  enforcement,  and  the  transferee  would 
thereby  acquire  title  to  the  shares  free  and  clear  of  the  writ.  In  order  to  protect 
himself  in  such  a  situation  where  the  debtor  owns  shares  in,  and  occupies 
premises  under,  a  cooperative  housing  scheme,  we  further  recommend  that  a 
creditor  should  be  entitled  to  register  against  the  title  to  the  freehold  a  notice 
of  seizure.  A  properly  registered  notice  of  seizure  should  constitute  notice  of 
the  seizure  of  the  debtor's  shares  and  interest  in  the  cooperative  housing 
scheme  to  any  person  seeking  to  acquire  the  shares  or  interest.  Where  a  search 
of  the  freehold  is  conducted  by  a  transferee  seeking  to  acquire  the  debtor's 
shares  or  interest  in  the  cooperative  housing  scheme,  a  registered  notice  of 
seizure  would  constitute  actual  notice  of  the  seizure  of  the  debtor's  shares  and 
interest  and  would  thereby  bind  the  transferee:  since  the  transferee  would  not 
be  a  bona  fide  transferee  for  value  and  without  notice,  a  creditor  who  has 
registered  a  notice  of  seizure  against  the  freehold  would  not  be  prejudiced  by 
the  debtor's  transfer  of  his  shares  and  occupancy  rights  during  the  six  month 
delay  period  within  which  the  debtor's  interest  could  not  be  sold  by  the  sheriff. 
However,  we  are  also  of  the  view  that,  even  where  no  search  of  the  freehold  is 
conducted,  and  therefore  even  where  the  bona  fide  transferee  for  value  is 
without  actual  notice,  he  nonetheless  should  acquire  the  debtor's  shares  or 
interest  only  subject  to  the  creditor's  writ  of  enforcement.  Accordingly,  a 
registered  notice  of  seizure  in  respect  of  a  cooperative  housing  unit  would 
operate  in  the  same  fashion  as  most  other  notices  of  seizure  filed  in  public 
registers;  that  is,  it  would  constitute  notice  of  a  seizure  regardless  of  whether  a 
search  of  the  register  has  been  conducted.  As  indicated,  we  envisage  that  in 
almost  all  cases  a  transferee  of  a  debtor's  shares  or  interest  in  cooperative 
housing  would  search  the  title  to  the  freehold. 

(Hi)    Mobile  Homes 

As  we  have  seen,190  whether  a  mobile  home  in  use  as  a  residence  is 
characterized  as  personalty  or  land  depends  in  large  measure  on  the  degree  to 


See  supra,  this  Chapter,  Section  5(a). 
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which  the  unit  has  been  affixed  to  the  land.  Where  the  mobile  home  is 
classified  as  land,  and  where  the  home  and  the  land  on  which  it  is  situated  are 
both  owned  by  the  debtor,  the  creditor  seeking  to  sell  the  home  is  protected 
under  existing  law:  the  delivery  of  the  creditor's  writ  of  enforcement  to  the 
sheriff  or  to  the  land  titles  office  would  automatically  bind  the  debtor's  land, 
including  the  mobile  home.  A  purchaser  seeking  to  acquire  an  interest  in  the 
property  would  search  in  the  appropriate  office  to  discover  whether  any  writs 
of  execution  bound  the  debtor's  interest.  Where,  however,  a  mobile  home  is 
classed  as  personalty,  the  creditor  would  not  be  protected:  having  regard  to 
The  Execution  Act,  the  home  could  be  sold  to  a  transferee  for  value  who,  if 
bona  fide  and  without  notice  of  the  writ,  would  take  free  and  clear  of  that 
writ.191 

The  Commission  is  of  the  view  that  a  registration  system  would  best  serve 
to  protect  the  interests  of  creditors  during  the  proposed  six  month  delay 
period,  without  unreasonably  prejudicing  prospective  transferees  of  an 
interest  in  a  debtor's  mobile  home.  Moreover,  we  believe  that  existing 
registration  facilities  can  be  used,  so  that  an  entirely  new  register  need  not  be 
created.  Accordingly,  it  is  recommended  that,  where  a  creditor  wishes  to  take 
enforcement  measures  against  a  mobile  home  used  as  a  residence  by  the 
debtor,  and  where  the  mobile  home  is  classified  in  law  as  land,  it  should  be 
sufficient,  as  at  present,  for  the  creditor  to  file  a  writ  of  enforcement  in  order  to 
bind  the  mobile  home.  The  mobile  home  should  be  bound  in  the  same  manner 
as  land  is  bound  now  under  section  1 0(  1 )  of  The  Execution  Act. 

While,  under  our  proposal,  a  mobile  home  affixed  to  land  also  owned  by 
the  debtor  would  be  bound  by  a  filed  writ  of  enforcement,  it  clearly  could  have 
its  wheels  replaced  by  the  debtor  and  be  converted  into  a  species  of  personalty. 
In  such  circumstances,  a  writ  filed  only  in  the  enforcement  office,  and  thereby 
automatically  binding  land  vis-a-vis  all  subsequent  transferees,  may  well 
provide  no  protection  to  a  creditor  whose  debtor  sells  the  home  to  a  bona  fide 
transferee  for  value  and  without  notice  of  the  writ:  it  is  not  clear  whether  the 
writ,  originally  binding  the  mobile  home  as  land,  would  continue  to  bind  the 
home  as  personalty  after  it  has  been  sold  as  such  to  the  type  of  transferee  just 
described. 

Not  only  might  a  creditor  lose  the  protection  of  a  writ  where  a  mobile 
home  classified  as  land  is  converted  into  personalty  and  then  transferred  to  a 
bona  fide  transferee;  he  might  also  be  uncertain  at  the  very  outset  whether  the 
mobile  home  is  land  or  personalty.  If  the  home  is  personalty,  the  creditors 
would  be  faced  with  a  highly  unsatisfactory  situation.  Under  our  proposals,  he 
could  not  sell  it  at  an  execution  sale  for  six  months;  however,  he  could  not 
prevent  the  loss  of  his  interest  in  the  home  if  the  debtor  should  transfer  the 
home  to  a  bona  fide  transferee  for  value  and  without  notice. 

In  view  of  the  foregoing  discussion,  the  Commission  is  of  the  opinion  that 
additional  provisions  ought  to  be  adopted  to  protect  a  creditor  whose  debtor 
owns  a  mobile  home  classified  in  law  as  personal  property.  Accordingly,  we 
recommend  that,  where  the  mobile  home  is  classified  as  personal  property,  or 
where  the  creditor  is  uncertain  whether  the  mobile  home  is,  or  may  become, 
personal  property,  in  addition  to  filing  a  writ  of  enforcement,  a  creditor  should 
be  entitled  to  register  a  notice  of  seizure  in  respect  of  the  mobile  home  in  the 


See  The  Execution  Act,  R.S.O.  1970,  c.  152,  s.  10(1). 


53 

personal  property  security  register  established  under  The  Personal  Property 
Security  Act.192  This  Act  should  be  amended  to  permit  the  registration  of  such 
a  notice.193  A  registered  notice  of  seizure  should  constitute  notice  of  the  seizure 
of  the  mobile  home  to  all  persons  claiming  any  interest  in  it.194  Where  a  notice 
of  seizure  in  respect  of  a  mobile  home  classified  as  personal  property  has  not 
been  registered,  a  subsequent  purchaser,  mortgagee  or  other  transferee  should 
acquire  his  interest  free  of  the  creditor's  writ  of  enforcement  where  that 
person  was  bona  fide,  gave  valuable  consideration  and  had  no  actual 
knowledge  of  the  creditor's  writ.195 

At  present,  where  a  mobile  home  is  personal  property,  a  prospective 
transferee  would  search  the  personal  property  security  register  if  he  wished  to 
protect  himself  against  the  possible  registration  of  personal  property  security 
interests.  Those  who  do  not,  act  at  their  peril  with  respect  to  such  interests. 
Accordingly,  our  proposals  respecting  registration  of  a  notice  of  seizure  in  the 
personal  property  security  register  would  impose  little  additional  incon- 
venience on  those  seeking  to  acquire  an  interest  in  the  mobile  home. 

It  is  envisaged  that,  under  the  above  recommendations,  a  creditor  who  is 
unsure  whether  the  mobile  home  in  question  is  land  or  personalty  might  not 
choose  to  rely  on  his  writ  of  enforcement  alone,  but  might  also  register  a  notice 
of  seizure  in  the  personal  property  security  register  as  a  precautionary 
measure.  In  this  way,  the  creditor  would  be  protected  in  all  cases.  We  are  of 
the  view  that  the  possibility  of  what  might  be  called  dual  registration  ought 
not  to  be  barred. 


(c)     Further  Recommendations  Where  the  Debtor's  Residence  is  a 
"Matrimonial  Home"  Under  The  Family  Law  Reform  Act,  1978 

In  1978,  Ontario  adopted  sweeping  changes  in  family  law  pursuant  to 
The  Family  Law  Reform  Act,  1978.196  The  Act  introduced  a  type  of  deferred 
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R.S.O.  1970,  c.  344. 

S.  3(1  )(a)  of  The  Personal  Property  Security  Act,  R.S.O.  1970,  c.  344,  now  provides  that 
the  Act  does  not  apply,  inter  alia  ,  "to  a  lien  given  by  statute  or  rule  of  law  .  .  .". 

The  analogous  provision  in  The  Personal  Property  Security  Act,  R.S.O.  1970,  c.  344,  as 
amended  by  The  Personal  Property  Security  Amendment  Act,  1973,  S.O.  1973,  c.  102,  s.  9, 
reads  as  follows: 

53. -( 1 )  Where  the  collateral  is  other  than  instruments,  securities,  letters  of  credit, 
advices  of  credit  or  negotiable  documents  of  title,  registration  under  this  Act  of, 

(a)      a  financing  statement  constitutes, 

(i)       notice  of  the  security  interest  to  which  it  relates  to  all  persons 
claiming  any  interest  in  such  collateral,  and 

(ii)     subject  to  section  21,  perfection  of  the  security  interest, 

during  the  period  of  three  years  following  such  registration; .  .  . 

See  s.  10(1)  of  The  Execution  Act,  R.S.O.  1970,  c.  152,  and  our  proposals  in  respect  of 
s.  10(1 )  in  Part  I,  Chapter  2,  of  our  Report.  Under  our  proposals,  a  filed  writ  would  bind  a 
debtor's  goods  as  against  all  persons  acquiring  an  interest  in  the  goods  except  a  bona  fide 
transferee  for  value  and  without  notice  of  the  writ.  Where,  however,  a  notice  of  seizure  is 
registered  in  the  personal  property  security  register,  as  recommended  in  the  text  above,  all 
persons  who  acquire  an  interest  in  the  mobile  home  would  be  bound  by  the  writ,  and  not  just 
non-innocent  transferees. 

S.O.  1978,  c.  2. 
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community  property  regime  into  Ontario.  Of  particular  importance  here  are 
Part  I  and  Part  III  of  the  Act.  Part  I  deals  generally  with  "family  assets";  Part 
III  deals  specifically  with  one  kind  of  family  asset,  the  ''matrimonial  home", 
the  latter  term  defined  to  mean  "[pjroperty  in  which  a  person  has  an  interest 
and  that  is  or  has  been  occupied  by  the  person  and  his  or  her  spouse  as  their 
family  residence".197  Upon  the  breakdown  of  a  marriage,  section  4(1)  of  the 
Act  provides  that  "each  spouse  is  entitled  to  have  the  family  assets  divided  in 
equal  shares  notwithstanding  the  ownership  of  the  assets  by  the  spouses  as 
determinable  for  other  purposes". 

In  considering  proposals  for  reform  concerning  a  debtor's  residence,  the 
Commission  has  examined  in  detail  spouses'  proprietary  and  possessory  rights 
in  the  matrimonial  home  and  the  rights  of  the  creditors  of  each  spouse  vis-a-vis 
the  home.  The  provisions  of  the  Act  raise  several  unique  issues  not 
comprehended  by  our  earlier  discussion  and  recommendations. 


(i)    The  Effect  of  a  Spouse's  Possessory  Rights  on  Creditors  of 
the  Titled  Spouse 

The  first  issue  with  which  we  are  concerned  is  whether  creditors  of  a 
debtor-spouse  who  has  title  to  the  matrimonial  home  should  be  able  to  seize 
and  sell  the  matrimonial  home198  notwithstanding  the  possessory  rights 
granted  to  a  non-titled  spouse  under  The  Family  Law  Reform  Act,  1978. 
Insofar  as  possessory  rights  in  the  matrimonial  home  are  concerned,  by  virtue 
of  section  40(1)  of  The  Family  Law  Reform  Act,  1978  a  "spouse  is  equally 
entitled  to  any  right  of  possession  of  the  other  spouse  in  a  matrimonial  home". 
However,  under  section  45  of  the  Act,  a  court  may  grant  "exclusive  possession 
of  the  matrimonial  home  or  part  thereof  for  life  or  for  such  lesser  period  as  the 
court  directs",199  and  may  "authorize  the  disposition  or  encumbrance  of  the 
interest  of  a  spouse  in  a  matrimonial  home  subject  to  the  right  to  exclusive 
possession  of  the  other  spouse". 


200 


It  would  appear  that  the  Act  was  not  intended  to  interfere  with  the  rights 
of  third  persons.  This  view  may  be  buttressed  by  having  regard,  for  example, 
to  section  40(1),  which  appears  to  make  a  non-titled  spouse's  right  of 
possession  dependent  upon  the  titled  spouse's  right  of  possession;  accordingly, 
once  the  titled  spouse's  interest  is  sold  at  an  execution  sale,  the  non-titled 
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The  Family  Law  Reform  Act,  1978,  S.O.  1978,  c.  2,  s.  39(1). 

In  this  respect,  reference  should  be  made,  once  again,  to  the  previous  recommendations  of 
this  Commission.  It  will  be  recalled  that  a  creditor  would  not  be  entitled  to  sell  a  debtor's 
residence  until  the  expiry  of  six  months  from  the  date  on  which  a  Notice  of  Judgment, 
indicating  the  commencement  of  enforcement  proceedings,  was  served  on  the  debtor.  In 
addition,  a  debtor  would  be  entitled  to  a  $2,000  proceeds  exemption  from  a  sale  by  the 
sheriff,  with  the  proceeds  exempt  from  garnishment  in  the  debtor's  hands  for  one  month.  A 
debtor,  therefore,  would  have  at  least  six  months  to  find  suitable,  alternative  accommoda- 
tion and,  in  addition,  an  exemption  of  $2,000  of  the  proceeds  of  sale,  which  would  assist  the 
debtor  to  obtain  alternative  accommodation. 

The  Family  Law  Reform  Act,  1978,  S.O.  1978,  c.  2,  s.  45(l)(b). 

Ibid.,  s.  45(l)(e).  But  it  should  be  noted  that  the  circumstances  in  which  a  court  may  order 
exclusive  possession,  when  read  literally,  seem  quite  restrictive:  such  an  order  may  be  made 
only  if  other  provision  for  shelter  is  not  adequate  in  the  circumstances  or  it  is  in  the  best 
interests  of  a  child  to  do  so.  Ibid.,  s.  45(3). 
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spouse  would  have  no  right  of  possession.  Moreover,  reference  should  be  made 
to  section  43  of  the  Act.  This  provision,  entitling  the  non-titled  spouse  to  notice 
and  the  right  to  redeem,  appears  to  assume  that  enforcement  proceedings 
against  the  titled  spouse  could  defeat  the  non-titled  spouse's  right  of 
possession  under  section  40(1).  Section  43(1)  of  The  Family  Law  Reform  Act, 
1978  provides  as  follows: 

43.-(l)  Where  a  person  is  proceeding  to  realize  upon  a  lien,  encumbrance  or 
execution  or  exercises  a  forfeiture  against  property  that  is  a  matrimonial  home, 
the  spouse  who  has  a  right  of  possession  by  virtue  of  section  40  has  the  same  right 
of  redemption  or  relief  against  forfeiture  as  the  other  spouse  has  and  is  entitled  to 
any  notice  respecting  the  claim  and  its  enforcement  or  realization  to  which  the 
other  spouse  is  entitled. 

If  the  above  interpretation  of  section  43(1)  is  correct,  then  arguably  it 
would  apply  regardless  of  whether  exclusive  possession  has  been  ordered 
under  section  45.  Again,  the  basis  for  this  position  could  be  section  40(1). 
Moreover,  the  fact  that  an  order  for  exclusive  possession  may  be  registered 
against  land  pursuant  to  section  48  of  the  Act  could  also  tend  to  support  the 
view  that  the  right  to  such  possession  does  not  constitute  an  interest  in  land.  It 
is  arguable  that  if  an  interest  in  land  were  created  simply  by  an  order  for 
exclusive  possession,  section  48  would  be  redundant.  Under  this  view,  the 
purpose  of  registration  is  to  ensure  that  a  non-titled  spouse  would  receive 
notice  respecting  a  creditor's  claim  and  its  enforcement  under  section  43(  1 ). 

In  the  Commission's  1974  Report  concerning  family  property  law,  the 
Commission  recommended  that  there  should  be  a  right  of  co-ownership  in  the 
matrimonial  home  and,  therefore,  that  the  right  of  possession  in  the 
matrimonial  home  should  be  superior  to  the  claims  of  creditors  of  the  spouse 
holding  title.201  While  The  Family  Law  Reform  Act,  1978  is  a  clear 
repudiation  of  the  concept  of  co-ownership  of  the  matrimonial  home,  the 
treatment  of  creditors  under  the  Act  is  consistent  with  the  treatment  of 
creditors  proposed  by  the  Commission  under  its  "deferred  community 
property  regime",  dealing  with  matrimonial  property  other  than  the 
matrimonial  home.  Generally,  the  "matrimonial  property  regime"  recom- 
mended by  the  Commission  was  not  intended  to  prejudice  the  position  of  third 
parties  who  might  deal  with  the  spouses.  The  Commission  stated  as  follows: 


.202 


The  fact  that  spouses  are  subject  to  the  matrimonial  regime  or  another  [type  of 
regime]  should  not  in  any  way  affect  the  rights  of  those  who  transact  business 
with  them.  Third  parties  should  be  as  fully  protected  when  dealing  with  spouses 
who  are  governed  by  the  matrimonial  property  regime  as  they  are  when  dealing 
with  husbands  and  wives  who  are  separate  as  to  property. 

It  is  therefore  recommended  that  all  legitimate  third-party  creditors  rank 
ahead  of  the  creditor-spouse.  In  other  words,  the  spouses  will  be  deferred 
creditors,  so  that  all  third  party  creditors  must  be  paid  before  the  creditor-spouse. 

In  the  preceding  paragraphs  we  have  canvassed  what  would  appear  to  be 
not  unreasonable  interpretations  of  The  Family  Law  Reform  Act,  1978.  A 
number  of  alternative  proposals  respecting  the  rights  of  a  titled  spouse's 

201  Ontario  Law  Reform  Commission,  Report  on  Family  Law,  Part  IV,  Family  Property  Law 
( 1 974),  at  1 56,  Recommendation  1 6. 

202  Ibid.,  at  80. 
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judgment  creditors  against  the  matrimonial  home  appear  possible.  One 
alternative  would  be  to  permit  a  titled  spouse's  creditors  to  seize  and  sell  that 
spouse's  interest  in  the  matrimonial  home  notwithstanding  —  indeed,  to  the 
prejudice  of —  the  non-titled  spouse's  possessory  interest.  Another  alternative 
would  be  to  provide  that  the  non-titled  spouse's  possessory  interest  is  superior 
to,  and  cannot  be  prejudiced  by,  the  enforcement  rights  of  the  titled  spouse's 
creditors.  These  two  alternatives  may,  in  turn,  give  rise  to  several  permuta- 
tions and  combinations,  focusing  on  whether  or  not  an  order  for  exclusive 
possession  has  been  made. 

As  a  matter  of  principle,  the  nature  and  extent  of  the  rights  of  execution 
creditors  where  the  court  has  made  an  order  for  exclusive  possession  under 
section  45  of  the  Act  is  a  more  difficult  issue  than  the  nature  of  those  rights  in 
the  absence  of  such  an  order.  In  the  former  case,  the  court  has  determined  that 
other  provision  for  shelter  is  not  adequate  or  that  exclusive  possession  is  in  the 
best  interests  of  a  child.  In  other  words,  the  judicially  perceived  needs  of  a 
spouse  or  a  child,  or  both,  must  be  weighed  against  the  rights  of  judgment 
creditors. 

The  first  alternative  would  appear  to  correspond  to  existing  law.203  With 
respect  to  the  second  alternative,  we  believe  that  a  prohibition  against 
enforcement  proceedings  in  respect  of  a  matrimonial  home  is  open  to  a 
number  of  objections.  What  usually  is  a  debtor's  most  important  tangible 
asset  in  effect  would  be  put  beyond  the  reach  of  his  judgment  creditors.  This 
consequence  might  well  have  serious  repercussions  on  credit-granting  in  the 
Province.  Moreover,  this  alternative  would  result  in  unmarried  debtors  and 
common  law  spouses  being  treated  more  harshly  than  married  debtors,  since 
the  "matrimonial  home"  protection  does  not  apply  to  unmarried  debtors  and 
common  law  spouses. 

However,  the  Commission  has  examined  a  third  alternative  —  that  of 
giving  the  court  discretion  to  decide  whether  a  creditor  should  be  permitted  to 
sell  his  debtor's  interest  in  a  matrimonial  home  free  of  the  non-debtor  spouse's 
possessory  right.  A  somewhat  similar  discretion  is  found  in  section  88(1)  of 
the  British  Columbia  Court  Order  Enforcement  Act.204  This  provision  reads  as 
follows: 

88.-(l)  Where  in  a  summary  way  or  on  the  trial  of  an  issue,  or  as  the  result  of 
inquiries  under  sections  84  to  87,  inclusive,  or  otherwise,  any  land  or  the  interest 
of  any  judgment  debtor  in  it  is  found  liable  to  be  sold,  an  order  shall  be  made  by 
the  court  declaring  what  land  or  what  interest  in  it  is  liable  to  be  sold,  and 
directing  the  sale  of  it  by  the  sheriff  of  the  county  or  jurisdiction  in  which  the  land 
is  situated,  but  where  a  premises  situated  on  the  land  or  interest  in  it  of  a 
judgment  debtor  is  the  matrimonial  home  of  the  debtor  and  his  spouse,  the  court 


203 


This  alternative  conceivably  could  give  rise  to  some  rather  unusual  results.  For  example, 
the  titled  spouse,  perhaps  conspiring  with  potential  creditors,  might  become  deeply  indebted 
and  thereby  allow  his  or  her  creditors  to  enforce  their  rights  solely  against  the  matrimonial 
home.  While  this  scenario  may  seem  somewhat  far-fetched,  it  should  be  remembered  that  a 
titled  spouse  under  The  Family  Law  Reform  Act,  1978  is  not  able  to  dispose  of  a 
matrimonial  home  without  the  consent  of  the  non-titled  spouse.  Therefore,  enforcement 
against  the  matrimonial  home  may  be  seen  as  a  means  of  circumventing  the  consent 
requirement  under  s.  42.  The  titled  spouse  could  do  indirectly  what  the  Act  prohibits  him  or 
her  from  doing  directly,  that  is,  disposing  of  the  matrimonial  home. 

R.S.B.C.  1979,  c.  75. 
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may  defer  the  sale,  subject  to  the  performance  by  the  judgment  debtor  of  terms 
and  conditions  of  payment  or  otherwise  as  the  court  imposes. 

The  Commission  is  divided  on  the  very  important  and  difficult  policy 
issue  concerning  the  rights  of  a  titled  spouse's  judgment  creditors  vis-a-vis  the 
non-titled  spouse's  statutory  rights  of  possession  where  there  has  been  no  court 
order  granting  exclusive  possession  to  the  non-titled  spouse.  Some  of  the 
Commissioners  are  of  the  view  that,  as  a  general  matter  of  principle,  the 
possessory  rights  prima  facie  ought  to  be  paramount.  They  believe  that  this 
position  is  consistent  with  the  philosophy  behind  the  statutory  exemptions  for 
maintenance  of  the  debtor  and  his  family.  However,  in  recognition  of  the  fact 
that  these  possessory  rights  could  interfere  substantially,  if  not  completely, 
with  the  rights  of  creditors,  who  not  unreasonably  look  to  the  interest  of  the 
titled  spouse  as  the  source  of  payment,  they  would  confer  a  power  on  the  court 
to  deal  with  the  issue  having  regard  to  all  the  circumstances  of  each  individual 
case.  Any  judgment  creditor  seeking  to  have  a  matrimonial  home  sold  free  and 
clear  of  the  non-exclusive  possessory  rights  of  the  non-titled  spouse  would  be 
required  to  apply  to  the  court  for  leave  to  proceed  in  this  manner.  While  the 
possibility  of  judicial  discretion  in  respect  of  a  sale,  recommended  by  the 
Manitoba  Law  Reform  Commission,  was  rejected  earlier  by  this  Commission 
insofar  as  the  Manitoba  recommendation  comprehended  all  residences,205  the 
Ontario  Commissioners  advocating  judicial  discretion  in  the  present  context 
believe  that  it  is  warranted  in  the  case  of  a  matrimonial  home. 

The  position  described  above,  to  which  three  Commissioners  subscribe,  is 
not  one  with  which  the  others  are  in  agreement,  at  least  where  no  court  order 
has  been  made  for  exclusive  possession.  The  other  Commissioners  are  of  the 
view  that  a  non-titled  spouse's  right  of  non-exclusive  possession  in  the 
matrimonial  home  should  be  capable  of  being  defeated  by  the  claims  of  the 
titled  spouse's  judgment  creditors.  As  a  general  rule,  they  subscribe  to  the 
belief  that  the  rights  of  the  non-titled  spouse  are,  and  should  remain,  purely 
personal.206  Nor  do  they  believe  that  it  was  the  intention  of  The  Family  Law 
Reform  Act,  1978  to  create  rights  in  a  non-titled  spouse  that  would  interfere 
with  the  ordinary  rights  of  creditors.  They  believe  this  position  is  buttressed  by 
the  fact  that  ordinarily  the  most  important  asset  available  to  judgment 
creditors  is  real  property,  usually  only  the  matrimonial  home.  Finally,  they 
believe  that  the  general  proposals  for  protection  of  the  debtor  and  his  or  her 
residence  —  that  is,  the  six  month  delay  period  before  sale  and  the  $2,000 
proceeds  exemption  —  are  sufficient  to  protect  the  non-titled  spouse  in 
ordinary  cases. 

However,  the  view  of  some  Commissioners  that  a  titled  spouse's  creditors 
ought  to  prevail  over  the  interest  of  a  non-titled  spouse  is  subject  to  one 
significant  exception.  The  Commission  is  unanimously  of  the  opinion,  and 
accordingly  recommends,  that  where  there  has  been  a  court  order  for 
exclusive  possession  of  the  matrimonial  home  in  favour  of  a  spouse,  creditors 
seeking  to  sell  the  home  free  and  clear  of  the  right  of  exclusive  possession 
should  be  required  to  apply  to  the  court  for  directions.  The  court  should  be 
empowered  to  render  whatever  decision  appears  just  and  reasonable,  and 


See  supra,  this  Chapter,  section  5(a). 

206  See  Chalmers  v.   Copfer  (1979).  7   R.F.L.   (2d)   393  (Ont.  Co.  Ct.),  discussed  in  the 
following  section  of  this  Chapter. 
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subject  to  such  terms  as  it  thinks  fit,  having  regard  to  all  the  circumstances  of 
the  case.  The  Commission  believes  that  the  existence  of  a  court  order  giving  a 
non-titled  spouse  exclusive  possession  introduces  a  substantially  new  element 
into  the  determination  of  the  rights  of  the  various  interested  parties.  We 
believe  that  this  court  order  cannot  simply  be  ignored  or  flouted  by  creditors 
pursuing  their  rights  against  the  other  spouse.  But  the  Commission  does  not 
subscribe  to  the  position  that  a  court  order  for  exclusive  possession  ought  never 
to  be  rescinded.  There  might  well  be  situations  in  which  the  legitimate 
interests  of  creditors  ought  to  be  protected,  even  at  the  expense  of  the  non- 
titled  spouse. 


(ii)  The  Rights  of  a  Creditor  of  a  Non-Titled  Spouse 

In  the  preceding  section  of  this  Chapter,  we  considered  whether  creditors 
of  a  debtor-spouse  who  has  title  to  the  matrimonial  home  should  be  entitled  to 
seize  and  sell  the  home  notwithstanding  the  possessory  rights  granted  to  the 
non-titled  spouse  under  The  Family  Law  Reform  Act,  1978.  In  this  section, 
the  Commission  will  consider  whether  the  non-titled  spouse  has  any  type  of 
interest  in  the  matrimonial  home  prior  to  a  court  order  or  an  agreement 
between  the  spouses  resulting  in  a  division  of  property;207  we  also  shall  consider 
whether,  if  the  non-titled  spouse  has  an  interest,  it  ought  to  be  seizable  and 
saleable  by  his  or  her  judgment  creditors.  Finally,  we  shall  examine  the  rights 
of  the  creditors  of  a  spouse  in  whose  favour  a  court  order  for  the  division  of  the 
matrimonial  home  has  been  made,  having  regard  to  section  2(10)  of  The 
Family  Law  Reform  Act,  1978. 

As  indicated  earlier,  The  Family  Law  Reform  Act,  1978  introduced  a 
modified  version  of  a  deferred  community  property  regime  into  Ontario.  In 
addition  to  other  special  provisions  concerning  the  matrimonial  home,208  the 
Act  provides  that  the  matrimonial  home  is  a  "family  asset"  and  that,  upon  a 
marriage  breakdown,  "each  spouse  is  entitled  to  have  the  family  assets  divided 
in  equal  shares  notwithstanding  the  ownership  of  the  assets  by  the  spouses  as 
determinable  for  other  purposes".209  However,  the  Act  does  not  give  a  non- 
titled  spouse  a  proprietary  interest  in  the  matrimonial  home  prior  to  such 
division  taking  place.  Indeed,  it  is  arguable  that  the  legislation  was  carefully 
drafted  to  avoid  the  creation  of  a  proprietary  interest. 

The  rights  of  an  execution  creditor  of  a  non-titled  spouse  have  been 
considered  in  only  one  case.  In  Chalmers  v.  Copfer,210  the  title-holding  wife 
purported  to  convey  the  matrimonial  home.  Her  husband  also  signed  the 
conveyance.  There  were  a  number  of  executions  outstanding  against  the  non- 


207  See  The  Family  Law  Reform  Act,  1978,  S.O.  1978,  c.  2,  ss.  4  and  50  et  seq.,  concerning 
the  division  of  property. 

S.  42  of  the  Act  contains  a  general  prohibition  against  the  disposition  or  the  encumbrance 
of  any  interest  in  the  matrimonial  home.  Each  spouse  is  given  an  equal  right  of  redemption 
or  relief  against  forfeiture  where  there  are  proceedings  to  realize  upon  a  lien,  encumbrance 
or  execution  or  to  exercise  a  forfeiture  in  respect  of  the  matrimonial  home  (s.  43(1)),  and 
each  spouse  is  entitled  to  notice  of  claims  and  their  enforcement  or  realization  (s.  43(1)). 

209  The  Family  Law  Reform  Act,  1978,  S.O.  1978,  c.  2,  s.  4(1). 

210  (1979),  7  R.F.L.  (2d)  393  (Ont.  Co.  Ct.). 
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titled  husband.  A  vendors  and  purchasers  application  eventually  was  launched 
in  order  to  determine  whether  the  execution  creditors  of  the  husband  had  any 
rights  in  the  property  itself  in  light  of  The  Family  Law  Reform  Act,  1978. 
Griffiths,  J.,  concluded  that  the  Act  was  not  intended  to  give  the  execution 
creditors  of  a  non-titled  spouse  the  right  to  effectively  tie  up  the  sale  of  the 
matrimonial  home;  the  rights  of  the  non-titled  spouse  were  said  to  be  "purely 
personal".  However,  the  case  does  not  answer  the  specific  question  whether  at 
some  point  in  time  the  non-titled  spouse  has,  for  want  of  a  better  term,  an 
"expectancy  interest"  that  can  be  seized  and  sold  under  a  writ  of  execution.2" 

The  Commission  is  of  the  view  that  a  non-titled  spouse  has  no  proprietary 
or  other  interest  in  the  matrimonial  home  prior  to  a  court  order  or  an 
agreement  between  the  spouses  resulting  in  a  division  of  property;  accord- 
ingly, there  is  no  interest  that  would  be  exigible  under  a  writ  of  enforcement. 
Moreover,  even  if,  contrary  to  the  view  of  the  Commission,  a  non-titled  spouse 
has  some  type  of  interest,  we  believe  that  to  permit  the  seizure  and  sale  of  what 
is  essentially  a  chance  to  obtain  a  proprietary  interest  if  there  is  a  division  of 
property  at  some  future  time  is  clearly  contrary  to  public  policy;  legislation 
permitting  such  seizure  and  sale  might  well  encourage  creditors  of  the  non- 
titled  spouse  to  take  steps  to  destroy  the  marital  relationship  of  the  spouses. 
Such  steps  would  frustrate  the  stated  purposes  of  The  Family  Law  Reform 
Act,  1978,  one  of  which  is  "to  encourage  and  strengthen  the  role  of  the  family 
in  society".212  Nor  do  we  see  any  justification  for  a  distinction  concerning  the 
rights  of  creditors  of  the  non-titled  spouse  based  on  the  stage  of  any  court 
proceedings  prior  to  an  actual  court  order  for  the  division  of  the  family  assets. 
Where,  however,  by  court  order  or  agreement  a  division  of  the  family  assets, 
including  the  matrimonial  home,  has  taken  place  —  and,  therefore,  where  the 
non-titled  spouse  has  acquired  a  proprietary  interest  in  the  matrimonial  home 
—  that  interest  should  be  exigible,  subject  to  the  restrictions  on  sale  and  to  the 
proceeds  exemption  proposed  earlier.213 

With  respect  to  the  effect  of  a  court  order  for  the  division  of  family  assets, 
including  the  matrimonial  home,  reference  should  be  made  to  section  2(10)  of 
The  Family  Law  Reform  Act,  1978,  which  provides  as  follows: 

2. -(10)  Where  an  order  made  under  this  Act  affects  real  property,  the  order 
does  not  affect  the  acquisition  of  an  interest  in  the  real  property  by  a  person  in 
good  faith  without  notice  of  the  order,  unless  the  order  is  registered  in  the  proper 
land  registry  office. 
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It  may  be  thought  that  an  analogy  can  be  drawn  to  the  exigibility  of  dower  rights.  In  this 
connection,  see  Allen  v.  Edinburgh  Life  Assurance  Co.  (1877),  25  Gr.  306.  The  Court  in  the 
Allen  case  concluded  that  a  dower  right  constituted  a  "possibility  coupled  with  an  interest" 
within  the  meaning  of  what  is  now  s.  10  of  The  Conveyancing  and  Law  of  Property  Act, 
R.S.O.  1970,  c.  85,  and  therefore  exigible  pursuant  to  what  is  now  s.  28(1)  of  The 
Execution  Act,  R.S.O.  1970,  c.  152.  The  Execution  Act  was  amended  shortly  after  Allen 
was  decided.  S.  39(2)  of  The  Execution  Act,  R.S.O.  1877,  c.  66,  as  amended  by  50  Vict., 
c.  8,  Schedule,  provided  that  a  dower  right  was  not  exigible.  This  provision  —  s.  28(2)  of  the 
present  Execution  Act  —  has  been  repealed  by  s.  70(3)  of  The  Family  Law  Reform  Act, 
1978,  S.O.  1978,  c.  2. 

Stated  in  the  Preamble  to  the  Act. 

See  supra,  this  Chapter,  section  3(b)  and  section  5(a). 
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The  Commission  has  considered  whether  judgment  creditors,  as  well  as  the 
spouse  in  whose  favour  an  order  is  made,  should  be  permitted  to  register  the 
order  against  the  matrimonial  home.  As  a  practical  matter,  it  may  be  argued 
that  in  most  cases  specific  legislation  permitting  creditors  to  register  the  court 
order  would  be  unnecessary.  Ordinarily,  it  would  be  most  unlikely  that  a 
spouse  in  whose  favour  the  court  order  was  made  would  fail  to  register  the 
order  as  soon  as  possible.  Consequently,  the  creditors  also  would  be  protected 
upon  such  registration.  On  the  other  hand,  the  entitlement  of  creditors  to 
register  the  order  would  serve  to  guarantee  in  all  cases  that  the  rights  of 
creditors  would  not  be  defeated  by  a  transfer  by  the  titled  spouse  of  the  non- 
titled  spouse's  interest  in  the  home  to  a  "person  in  good  faith  without  notice  of 
the  order".  Moreover,  the  titled  spouse  and  the  non-titled  spouse  could  seek  to 
defeat  or  defraud  the  creditors  of  the  latter  by  agreeing  that  the  court  order  is 
not  to  be  registered,  with  the  titled  spouse  then  dealing  with  the  home  to  their 
mutual  financial  benefit. 

The  Commission  is  of  the  view  that,  whether  the  absence  of  registration  is 
innocent,  inadvertent  or  fraudulent,  it  might  well  prejudice  creditors  of  the 
non-titled  spouse.  We  see  no  reason  why  such  creditors  should  be  left 
unprotected  in  this  situation.  Accordingly,  we  recommend  that  judgment 
creditors  of  a  spouse  in  whose  favour  a  court  order  for  the  division  of  the 
matrimonial  home  has  been  made  under  The  Family  Law  Reform  Act,  1978 
should  be  entitled  to  stand  in  the  shoes  of  the  debtor  and  therefore  to  register 
the  court  order  in  the  proper  land  registry  office. 


(Hi)     Vesting  Orders 

Under  section  6(a)  of  The  Family  Law  Reform  Act,  1978,  a  court  may 
order  "that  the  title  to  any  specified  property  directed  to  a  spouse  in  the 
division  [of  family  and  non-family  assets]  be  transferred  to  or  in  trust  for  or 
vested  in  the  spouse  whether  absolutely,  for  life  or  for  a  term  of  years".  Having 
regard  to  the  strict  language  of  section  6(a),  it  may  appear  that  a  vesting  order 
could  be  made  in  favour  of  a  non-titled  spouse  without  regard  to  the  rights  of 
the  creditors  of  the  titled  spouse;  under  this  interpretation,  the  court  could 
order  the  matrimonial  home  to  vest  in  the  non-titled  spouse  without  regard  to 
the  fact  that  there  are  outstanding  writs  of  fieri  facias  against  the  titled 
spouse.  The  Commission  is  of  the  view  that  such  a  result  would  run  counter  to 
the  apparent  thrust  of  the  Act,  which,  we  believe,  was  not  intended  to  affect 
the  rights  of  third  parties  in  this  manner.  Accordingly,  we  recommend  that  it 
should  be  made  clear  that  a  court,  in  making  a  vesting  order,  is  empowered  to 
vest  in  a  spouse  only  the  specific  right,  title  or  interest  belonging  to  the  other 
spouse,  and  no  more.  This  proposal  is  consistent  with  the  general  rule  that,  in 
enforcing  a  judgment  against  a  debtor's  exigible  property,  a  judgment  creditor 
can  seize  and  sell  only  the  specific  right,  title  or  interest  of  the  debtor. 


6.     THE  DEBTOR'S  RIGHT  TO  "REDEEM" 

At  the  present  time,  a  judgment  debtor  against  whom  a  writ  of fieri  facias 
has  been  issued  has  a  de  facto  right  to  "redeem"  land  subject  to  the  writ  by 
satisfying  the  judgment  before  the  land  is  sold;  at  present,  land  may  not  be 
sold  under  execution  for  a  period  of  twelve  months  from  the  date  on  which  a 


writ  is  delivered  to  the  sheriff.  Under  our  proposals,  a  debtor  would  continue  to 
have  this  right,  although  for  only  a  six  month  period  from  service  on  the  debtor 
of  the  proposed  Notice  of  Judgment.214 

In  a  recent  Report  on  enforcement  against  land,  the  Law  Reform 
Commission  of  British  Columbia  made  recommendations  concerning  the  type 
of  redemption  period  described  in  the  preceding  paragraph.215  The  Commis- 
sion recommended  that  the  sheriff  should  be  entitled  to  offer  the  debtor's  lands 
for  sale  only  after  the  expiry  of  six  months  from  the  day  on  which  the  order  for 
sale  is  delivered  to  him,  unless  the  court  extends  or  abridges  this  period. 
However,  the  British  Columbia  Commission  went  further.  After  stating  that 
there  was  a  similarity  between  mortgage  foreclosure  provisions  and  provisions 
relating  to  the  sale  of  land  under  execution,216  the  Commission  noted  that  the 
court  retained  a  discretion  to  reopen  a  foreclosure  and  give  the  mortgagor  a 
further  right  to  redeem.217  This  discretion  may  be  exercised  only  when  it  would 
not  prejudice  the  rights  of  a  third  party  acquiring  an  interest  in  the  property. 
The  Report  then  stated  as  follows:218 

In  the  context  of  execution  there  is  little  room  for  such  relief  to  arise  as  a  sale 
is  normally  made  to  a  third  party.  But  the  Execution  Act  does  permit  the 
execution  creditor  to  purchase  the  property,  and  if  he  does  so  there  may  be 
circumstances  in  which  it  would  be  fair  to  allow  the  execution  debtor  to  'reopen' 
the  sale. 

The  Commission  recommends  that: 

8.  Where  the  land  is  sold  by  the  sheriff  to  the  execution  creditor,  and  the 
debtor  is  prepared  to  repay  the  amount  of  the  purchase  price  to  the  creditor,  and 
satisfy  a  deficiency  which  may  exist  on  the  judgment  and  costs,  the  court  should 
have  a  discretion  to  reopen  the  sale  and  set  it  aside,  and  that  discretion  should  be 
exercised  in  the  way  the  comparable  discretion  would  have  been  exercised  if  the 
proceedings  had  been  for  the  foreclosure  of  a  mortgage. 

We  have  framed  the  previous  recommendation  so  as  to  make  the  test  of 
when  a  sale  by  the  sheriff  to  the  judgment  creditor  may  be  reopened  comparable 
to  the  test  applied  to  the  reopening  of  a  final  order  of  foreclosure  of  a  mortgage. 
Essentially,  for  the  discretion  to  be  exercised,  the  application  must  be  made 
speedily  and  the  debtor  would  be  required  to  demonstrate  that  the  rights  of  the 
creditor  and  of  any  interested  third  party  would  not  be  impaired  and  that  allowing 
the  sale  to  stand  would  create  a  great  hardship  for  the  judgment  debtor. 

It  may  also  be  suggested  that  a  debtor  should  have  a  right  to  redeem  even 
in  cases  where  the  property  has  been  sold  to  a  third  party,  and  not  a  creditor;  in 
effect,  by  paying  the  judgment  debt,  the  debtor  would  be  permitted  to  cancel 


In  addition,  we  have  recommended  that  no  sale  proceedings  may  even  be  commenced  until 
after  the  expiry  of  four  months  from  service  on  the  debtor  of  the  proposed  Notice  of 
Judgment.  See  supra,  this  Chapter,  section  3(b). 

Law  Reform  Commission  of  British  Columbia,  Report  on  Execution  Against  Land 
(1978). at  19-20. 

216  Ibid.,  at  19. 

217  Ibid.,  at  20. 

21S  Ibid.,  at  20-21 .  Emphasis  deleted. 
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the  sale.  The  adoption  of  such  a  proposal  would  require  that  any  acceptance  of 
an  offer  to  purchase  on  the  sale  date  would  have  to  be  expressed  as  conditional 
on  no  redemption  taking  place  within  the  period  stipulated. 

A  right  to  redeem  subsequent  to  a  sale  is  not  without  precedent  in 
Ontario.  For  example,  a  one  year  redemption  period  is  stipulated  in  respect  of 
tax  sales  under  The  Municipal  Act.219  Nor  is  a  redemption  period  subsequent 
to  a  sale  uncommon  in  American  jurisdictions;  under  the  California  Code  of 
Civil  Procedure,  for  example,  the  debtor  is  entitled  to  redeem  for  one  year 
following  an  execution  sale.220 

The  Commission  is  sympathetic  to  the  principle  that  debtors  and  their 
families  should  not  be  forced  to  find  alternative  accommodation  immediately 
and  automatically  upon  the  delivery  of  a  writ  of  enforcement  to  the  sheriff. 
However,  we  are  of  the  view  that  our  proposals  concerning  restrictions  on  the 
sale  of  land,  and  in  particular  the  debtor's  residence,  offer  sufficient  protection 
to  debtors  and  their  families.221  During  the  proposed  six  month  de  facto 
redemption  period,  the  debtor  could  attempt  to  refinance  and  avoid  the 
dislocation  of  a  sale  or,  alternatively,  to  find  other  accommodation.  We  believe 
that  further  rights  to  redeem  the  property,  particularly  property  that  already 
has  been  the  subject  of  a  sale,  albeit  a  conditional  one,  would  be  unjustifiably 
disruptive  to  the  enforcement  process.  Not  only  would  a  right  to  redeem 
depress  the  selling  price  of  the  property,  since  the  offer  would  be  conditional 
for  a  stipulated  period,  but  it  would  effectively  remove  the  property  from  the 
purview  of  many  purchasers  who  could  not  afford  to  enter  into  a  transaction  of 
so  uncertain  a  nature. 


7.     THE  SALE  OF  LAND 
(a)    General  Considerations 

Proceedings  for  the  sale  of  land  under  execution  are  commenced  in  only  a 
small  minority  of  the  cases  in  which  writs  are  filed,  and  a  similarly  small 
proportion  of  these  proceedings  actually  culminates  in  sales.222  Nevertheless, 
execution  sales  of  land  do  take  place  and  will  continue  to  take  place. 
Accordingly,  any  evaluation  of  the  law  governing  enforcement  against  land 
must  consider  the  appropriateness  of  the  present  mechanisms  for  the  sale  of 
land  under  execution. 

It  seems  undeniable  that  the  primary  object  of  these  mechanisms  should 
be  to  ensure  that,  when  land  is  sold  under  execution,  it  fetches  a  price  that  is  a 
reasonable  reflection  of  its  true  value.223  When  land  is  sold  at  a  price 
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R.S.O.  1970,  c.  284,  s.  568(1). 

Ss.  700a-02. 

See  supra,  this  Chapter,  section  3(b). 

For  example,  statistics  obtained  from  the  Sheriff's  Office  of  the  Judicial  District  of  York, 
indicate  that,  in  1977,  forty-eight  execution  sales  of  land  were  commenced,  and  four 
completed  by  sale;  the  comparable  figures  for  1976  are  twenty-two  and  three.  In  each  of 
those  years,  approximately  20,000  writs  of  execution  were  issued. 

See  Leff,  "Injury,  Ignorance  and  Spite  —  The  Dynamics  of  Coercive  Collection"  (1970), 
80  Yale  L.J.  1,  at  12-14. 
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significantly  below  its  market  value,  the  debtor,  and  under  some  circum- 
stances the  creditor,  are  prejudiced.  The  focus  of  our  discussion,  therefore,  will 
be  on  whether  execution  sales  of  land  now  take  place  in  a  manner  calculated  to 
recover  the  best  possible  price  in  all  the  circumstances  and,  if  this  is  not  the 
case,  whether  there  is  sufficient  justification  for  designing  an  alternative  sale 
mechanism  that  would  better  achieve  this  purpose.  However,  the  Commission 
wishes  to  make  it  clear  at  the  outset  that  it  does  not  accept  the  proposition  that 
the  attainment  of  the  highest  price  is  the  only  goal  to  be  sought.  While  it 
certainly  is  the  primary  goal  for  debtors,  and  usually  for  creditors  as  well, 
there  may  well  be  cases  in  which  this  objective  should  be  subject  to  certain 
constraints.  Having  regard  to  the  fact  that  the  sale  is  not  a  voluntary  one  by 
the  debtor  but  is  an  attempt  to  satisfy,  in  a  reasonably  expeditious  manner,  a 
judgment  debt  owing  to  his  creditor,  time  and  cost  factors  become  relevant  in 
assessing  the  desirability  of  alternative  sale  procedures. 


(b)    Existing  Procedures  and  Proposals  for  Reform 

The  Execution  Act224  and  the  Supreme  Court  of  Ontario  Rules  of 
Practice225  govern  the  execution  sale  of  land  in  the  Supreme  Court  and  the 
county  and  district  courts.  The  implication  from  the  relevant  provisions  is  that 
such  a  sale  is  by  sheriff's  auction.  Section  13  of  The  Execution  Act  reads  as 
follows: 

13.  Subject  to  The  Judicature  Act  and  the  rules  of  court,  land  and  other 
hereditaments  and  real  estate  belonging  to  any  person  indebted  are  liable  to  and 
chargeable  with  all  just  debts,  duties  and  demands  of  whatsoever  nature  or  kind 
owing  by  any  such  person  to  Her  Majesty  or  to  any  of  her  subjects  and  are  assets 
for  the  satisfaction  thereof  and  are  subject  to  the  like  remedies,  proceedings  and 
process  for  seizing,  selling  or  disposing  of  them  towards  the  satisfaction  of  such 
debts,  duties  and  demands,  and  in  like  manner  as  personal  estate  is  seized,  sold  or 
disposed  of. 

The  relevant  provisions  in  the  Rules  of  Practice  read: 

559.  Where  a  sheriff  makes  a  return  to  a  writ  of  fieri  facias  that  he  has  goods 
and  chattels  or  lands  and  tenements  on  hand  for  want  of  buyers,  the  execution 
creditor  may  give  written  instructions  to  the  sheriff  to  expose  for  sale  or  sell,  or 
cause  to  be  sold,  the  said  goods  or  lands  for  the  best  price  that  can  be  obtained  for 
the  same  and  the  said  writ  of  fieri  facias  shall  continue  in  full  force  and  effect  as  to 
any  residue  owing  thereunder  after  such  sale. 

564. -(1 )    Before  the  sale  of  lands  under  a  writ  of  fieri  facias,  the  sheriff  shall, 

(a)  forward  a  notice  to  the  execution  creditor  or  his  solicitor  and  to  the 
execution  debtor  by  registered  mail  to  his  last  known  address  at  least 
one  month  preceding  the  sale; 

(b)  publish  once  in  The  Ontario  Gazette  at  least  one  month  preceding  the 
sale  and  in  a  newspaper  having  a  general  circulation  in  the  county  or 
district  in  which  the  lands  are  situate,  an  advertisement  of  sale,  at  least 
upon  one  day  in  each  week  for  two  successive  weeks,  the  last  of  such 
advertisements  to  be  published  not  less  than  one  week  nor  more  than 
three  weeks  preceding  the  date  of  the  sale;  and 


224  R.S.O.  1970,  c.  152. 

225  R.R.O.  1970,  Reg.  545. 
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(c)     for  at  least  one  month  preceding  the  sale  put  up  and  continue  a  notice 
of  such  sale  in  a  conspicuous  place  in  his  office. 

(2)  Such  notice  and  advertisement  shall  specify, 

(a)  the  property  to  be  sold; 

(b)  the  name  of  the  plaintiff  and  defendant; 

(c)  the  time  and  place  of  the  intended  sale;  and 

(d)  the  name  of  the  debtor  whose  interest  is  to  be  sold. 

(3)  Nothing  herein  contained  shall  be  taken  to  prevent  an  adjournment  of  the 
sale  to  a  future  day. 

The  procedures  for  the  sale  of  land  in  satisfaction  of  a  small  claims  court 
judgment  debt  would  appear  to  be  those  governing  sales  in  the  Supreme  Court 
and  county  and  district  courts.  Section  126(1)  and  (2)  of  The  Small  Claims 
Courts  Act226  provide  as  follows: 

126.-(1)  Where  the  sum  remaining  unsatisfied  on  a  judgment  amounts  to  $40 
or  more,  the  judgment  creditor  is  entitled  to  an  execution  against  the  land  of  the 
judgment  debtor,  and  the  clerk,  at  the  request  of  the  party  prosecuting  the 
judgment,  shall  issue  an  execution  against  the  land  of  the  judgment  debtor 
directed  to  the  sheriff  of  a  county. 

(2)  The  execution  has  the  same  force  and  effect  as  an  execution  issued  from  a 
county  court. 

Although  it  seems  to  be  accepted  that  the  higher  court  Rules227  governing  the 
sale  of  land  apply  also  in  the  small  claims  courts,  this  is  not  entirely  clear  from 
a  strict  reading  of  section  126.  If  subsection  (2)  is  intended  to  incorporate  by 
reference  all  the  applicable  sale  procedures  of  the  Rules  of  Practice,  it  does  so 
implicitly  and  not  without  some  stretching  of  the  language.  The  phrase  "force 
and  effect"  in  relation  to  an  execution  could  be  interpreted  more  narrowly  to 
comprehend  only  its  binding  effect  within  the  county  in  which  it  is  filed. 
Moreover,  if  section  126(2)  is  intended  to  make  applicable  the  relevant  Rules 
of  Practice,  one  may  well  wonder  why  one  specific  procedural  rule,  out  of 
many,  has  been  expressly  included  in  The  Small  Claims  Courts  Act.  This 
procedural  rule  is  found  in  section  126(10)  of  the  Act,  which  provides  as 
follows: 

126. -(10)  Where  land  is  on  hand  for  want  of  buyers,  a  sheriff  to  whom  the 
execution  is  directed  may  endorse  thereon  a  return  of  "land  on  hand  for  want  of 
buyers"  and  shall  return  a  certificate  of  the  endorsement  to  the  clerk  of  the  small 
claims  court  from  whose  office  the  execution  issued  in  lieu  of  the  writ,  and  the 
endorsement  and  the  certificate  so  returned  shall  be  deemed  to  be  a  return  of  the 
writ,  and  thereupon  a  writ  of  venditioni  exponas  may  be  issued  by  the  clerk  for 
the  sale  of  the  land,  and  the  original  execution  remains  in  force  for  the  residue. 

Section  126(10)  has  its  more  modern  counterpart  in  the  Rules  of  Practice. 
Until  1 967,  the  relevant  Supreme  Court  Rule  referred  to  the  issuance  of  a  writ 
of  venditioni  exponas,  as  does  section  126(10)  of  The  Small  Claims  Courts 
Act.  In  1967,  this  Rule  was  substantially  recast  in  the  terms  of  existing  Rule 


226  R.S.O.  1970,  c.  439. 
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559, ""  set  out  above.  The  1967  revision  abolished  the  writ  of  venditioni 
exponas,  but  it  appears  that  the  effect  of  that  writ  is  much  the  same  as  the 
effect  of  Rule  559  of  the  existing  Rules  of  Practice. 

In  view  of  an  earlier  recommendation  that,  to  the  greatest  extent  possible, 
uniform  provisions  should  govern  the  enforcement  of  money  judgments  from 
all  court  levels,229  it  is  clear  that  section  126  of  The  Small  Claims  Courts  Act 
would  have  to  be  amended  to  make  it  unambiguous  that  the  procedure  for  the 
sale  of  land  proposed  in  this  Part  of  our  Report  would  apply  where  land  is  sold 
to  satisfy  a  small  claims  court  judgment. 

Finally,  concerning  sale  proceedings  under  a  writ  of  execution  issued  by 
the  family  court,  we  have  noted  that,  with  the  exception  of  the  requirement 
that  notice  of  a  sale  be  given,230  there  are  no  procedural  rules  governing  the 
sale  of  land.231  In  light  of  our  general  recommendation  that  there  should  be 
uniformity  with  respect  to  the  enforcement  of  judgments  obtained  in  all 
courts,  it  follows  that  the  rules  governing  the  sale  of  land  under  a  family  court 
writ  of  enforcement  should  be  those  recommended  in  this  Part  of  our  Report. 

We  now  turn  to  a  consideration  of  the  Supreme  Court  Rules  of  Practice 
set  out  earlier.  Briefly,  the  procedure  contemplated  by  these  provisions 
involves  two  basic  steps:  first,  the  commencement  of  sale  proceedings  at  the 
behest  of  a  creditor;  and  secondly,  a  sheriff's  public  auction  of  the  land  after  at 
least  one  month's  notice  of  the  sale.  A  notice  of  sale  is  sent  to  the  debtor  and 
creditor,  and  the  public  at  large  is  alerted  by  means  of  advertisements  in  the 
Ontario  Gazette  and  in  a  local  newspaper.  In  addition,  a  notice  of  the  pending 
sale  is  posted  in  the  sheriffs  office.  The  notice  period  provides  a  de  facto 
redemption  period  during  which  the  debtor  can  pay  the  debt  and  thereby 
terminate  the  sale  proceedings.  It  would  appear  that  debtors  do  take 
advantage  of  this  opportunity;  receipt  of  the  notice  of  sale  seems  to  act  as  a 
strong  inducement  for  them  to  pay.  As  indicated,  in  practice,  only  a  small 
proportion  of  the  sale  proceedings  that  are  commenced  actually  continue  to 
the  point  of  sale.232 

Where  the  sale  is  not  aborted  by  payment  and  the  auction  is  held,  the 
sheriff  is  under  a  common  law  duty  to  ensure  that  a  reasonable  price  is 
obtained,  having  regard  to  all  the  circumstances,  including  the  fact  that  the 
sale  is  a  forced  one.233  In  performing  his  functions,  the  sheriff  is  required  to 
exercise  "the  judgment  and  discretion  which  a  reasonably  careful  business- 
man would  exercise  under  the  circumstances".234  Should  no  bidders  appear  at 


228  See  R.R.O.  1960,  Reg.  396,  r.  546,  as  amended  by  O.  Reg.  242/67,  s.  18. 

229  See  Part  I,  Chapter  1 .  of  this  Report.  See,  also,  supra,  Chapter  1 . 

230  See  O.  Reg.  386/79,  r.  78.  R.  78  requires  that  a  notice  of  sale  must  be  published  by  the 
sherifTat  least  eight  days  before  the  sale. 

231  See  supra,  this  Chapter,  section  3(a). 

232  See  supra,  note  222. 

53  See  Keightlev  v.  Birch  (1814),  3  Camp.  521,  cited  with  approval  in  Pease  v.   Tudge 
(1914),  7W.W.R.  804,  19D.L.R.  158  (Sask.  S.C.). 

234  T.J.  Fair  &    Co.   v.    Wardstrom,   [1919]    2   Vv'.W.R.   555,  47    D.L.R.    16   (Aha.  S.C  .. 
App.Div.),at  18. 
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the  auction,  the  sheriff  is  authorized  by  Rule  559  to  make  a  return  that  he  has 
the  property  on  hand  "for  want  of  buyers";  in  that  case,  under  Rule  559  the 
creditor  may  instruct  the  sheriff  to  sell  by  another  method  "for  the  best  price 
that  can  be  obtained".235  Where  there  are  prospective  buyers  but  no  offer  is 
made  that  reasonably  approaches  the  value  of  the  property,  the  sheriff's  duty 
to  obtain  a  reasonable  price  requires  that  he  refrain  from  selling  the  property 
and  either  postpone  the  sale  to  another  date236  or  make  a  return  that  the 
property  is  on  hand  "for  want  of  buyers".237  Where  the  sale  takes  place,  it  is 
completed  by  the  sheriffs  conveyance  of  the  property  to  the  execution 
purchaser.  What  the  sheriff  may  convey  is  the  debtor's  interest  in  the  property 
and  no  more.238 

Justification  for  the  execution  sale  of  land  by  auction  rests,  apart  from 
history,  on  two  perceived  advantages.  Advertising  the  public  sale  is  said  to 
expose  the  property  to  a  sufficiently  large  number  of  potential  buyers,  whose 
competitive  bids  should  result  in  a  sale  price  that  approximates  the  value  of 
that  property.  The  public  nature  of  the  sale  also  is  said  co  yield  another, 
related,  benefit  by  eliminating  the  potential  for  criticism  that  would  exist  if  the 
sale  were  conducted  and  the  price  arrived  at  privately. 

As  sound  as  these  advantages  may  appear  in  theory,  it  is  arguable  that 
they  are  not  necessarily  or  always  borne  out  in  practice.  If,  as  we  have  stated, 
the  primary  goal  in  execution  sales  of  land  should  be  recovery  of  the  best 
possible  price  in  the  circumstances,  then  the  present  sale  mechanism  may  well 
be  deficient.  In  fact,  it  has  long  been  recognized  that  a  public  auction  alone  is 
inadequate  to  protect  against  a  sale  below  fair  market  value.  As  Meredith, 
C.J.C.P.,  said  in  Maple  Leaf  Lumber  Co.  v.  Caldbick,139  "at  a  forced  sale 
prices  are  low  ^s  a  rule,  it  is  an  opportunity  that  buyers  take  in  the  hope  of 
'getting  a  bargain'  ".240  However,  the  common  law  duty  of  the  sheriff  to  act 
reasonably  can  be  seen  as  an  additional  safeguard  in  the  event  that  the  auction 
yields  too  low  a  price;  this  same  view  also  explains  the  provisions  in  Rule  559 
of  the  Rules  of  Practice  concerning  the  right  to  sell  property  by  other  means 
"for  the  best  price  that  can  be  obtained"  where  the  property  is  "on  hand  for 
want  of  buyers". 
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This  procedure  is  the  successor  in  the  Supreme  Court  and  county  and  district  courts  to  the 
now  obsolete  writ  of  venditioni  exponas.  See  the  discussion  supra,  this  section. 

R.  564  of  the  Rules  of  Practice  deals  with  notice  and  advertisement  requirements  prior  to 
a  sale  of  land,  and  r.  564(3)  provides  as  follows:  "Nothing  herein  contained  shall  be  taken  to 
prevent  an  adjournment  of  the  sale  to  a  future  day."  It  is  perhaps  arguable  that  r.  564(3)  is 
concerned  only  with  adjournments  occurring  subsequent  to  fulfilling  the  notice  and 
advertisement  requirements,  but  prior  to  the  actual  sale.  However,  it  should  be  noted  that, 
in  practice,  adjournments  do  take  place  subsequent  to  an  aborted  sale.  With  respect  to  the 
analogous  practice  in  Saskatchewan,  see  Pease  v.  Tudge  (1914),  7  W.W.R.  804, 19  D.L.R. 
158(Sask.S.C). 

Pease  v.  Tudge  (1914),  7  W.W.R.  804,  19  D.L.R.  158  (Sask.  S.C.). 

Jellett  v.  Wilkie  (1896),  26  S.C.R.  282.  In  this  case,  Strong,  C.J.,  also  stated  (at  292)  that 
"if  the  sheriff  had  sold  and  the  purchaser  had  registered  his  transfer,  the  Act  would  apply, 
and  would  in  that  case  invalidate  prior  unregistered  transfers  made  by  the  execution  debtor 
before  the  registry  of  the  execution".  In  Gaviller  v.  Beaton  (1862),  12  U.C.C.P.  519, 
Draper,  C.J.,  said  that  a  sheriffs  deed  has  relation  back  to  the  day  of  sale  for  the  purpose  of 
defeating  or  overriding  any  intermediate  proceedings  or  conveyance. 

(1917),  40  O.L.R.  512  (App.  Div.).  This  case  dealt  with  a  sale  of  personalty,  but  the 
comment  is  applicable  to  execution  sales  in  general. 

Ibid.,  at  516. 
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Notwithstanding  existing  safeguards  respecting  the  sale  of  land,  there 
ordinarily  is  a  disparity  between  the  market  value  and  sale  price  of  land  sold 
under  execution.  It  is  not  ditlicult  to  appreciate  why  this  is  the  case.  Despite 
the  requirement  to  advertise,  it  appears  that  there  is  almost  never  more  than  a 
handful  oi^  bidders  at  an  execution  sale.  The  sale  is  conducted  at  a  fixed  time, 
which  may  well  be  inconvenient  for  a  large  number  of  potential  purchasers, 
and  is  conducted  by  the  sheriff,  whose  duty  is  to  obtain  a  reasonable  price  in 
the  circumstances  rather  than  the  highest  possible  price. 

Apart  from  forced  sales  and  except  in  rare  cases,  land,  unlike  personalty, 
is  simply  not  sold  by  auction  in  Ontario.  It  is  generally  sold  on  the  open 
market,  whether  privately  or  with  the  assistance  of  an  agent.  Since  the  main 
interest  of  vendors  of  land  is  in  obtaining  the  best  price,  it  is  apparent  why  they 
choose  the  open  market  in  preference  to  sale  by  auction:  through  established 
channels  of  advertising,  they  have  access  to  a  vast  pool  of  potential  purchasers; 
the  hours  of  sale  are  unrestricted;  and  assistance  is  available  from  agents 
whose  own  self-interest  also  militates  in  favour  of  obtaining  the  highest 
possible  price. 

Given  the  fact  that  vendors  of  land  almost  invariably  look  to  the  open 
market  to  dispose  of  their  property,  the  Commission  has  considered  whether 
all  execution  sales  of  land  also  should  be  conducted  using  the  market 
mechanism.  Assuming  that  the  debtor  cannot  avoid  a  sale,  the  interests  of  the 
debtor  and  the  creditor  in  an  execution  sale  are  in  most  cases  identical,  and  the 
interests  of  both  are  therefore  identical  to  the  interest  of  the  vendor  in  a 
private  sale,  that  is,  obtaining  the  best  price.  It  is  also  possible  that  the  most 
important  benefit  commonly  attributed  to  the  sheriffs  auction  —  namely, 
openness  —  could  be  secured  in  an  execution  sale  mechanism  based  upon  the 
open  market. 

For  example,  execution  sales  of  land  could  be  conducted  along  the 
following  lines.  When  the  creditor  decides  to  commence  sale  proceedings,  he 
would  instruct  the  sheriff  to  this  effect.  In  this  connection,  it  will  be 
remembered  that,  under  our  earlier  proposals,  no  sale  proceedings  could  be 
commenced  until  after  the  expiry  of  four  months  from  service  on  the  debtor  of 
the  proposed  Notice  of  Judgment.241  After  the  expiry  of  this  period,  and  upon 
the  creditor's  instructions,  the  sheriff  then  would  be  required  to  list  the 
property  for  sale  with  a  real  estate  agent  likely  to  expose  the  property  to  a 
large  number  of  potential  purchasers.  Notice  of  the  listing  would  be  required 
to  be  delivered  to  the  judgment  creditor,  the  judgment  debtor  and,  where  the 
property  is  a  matrimonial  home,  to  the  spouse  of  the  judgment  debtor,  in 
accordance  with  section  43  of  The  Family  Law  Reform  Act,  I978.242 

In  connection  with  the  sale  itself,  it  should  be  recalled  that,  under  our 
earlier  proposals,  no  sale  could  take  place  until  after  the  expiration  of  six 
months  from  the  service  on  the  debtor  of  the  proposed  Notice  of  Judgment. 
The  sheriff  would  fix  the  date  of  sale,  having  regard  to  this  restriction  and  to 
the  necessity  for  a  reasonable  listing  period.  On  the  date  fixed  for  sale,  it  would 
be  the  sheriff  who  would  choose  among  the  offers  submitted;  in  doing  so,  he 


41  Sec  supra,  this  Chapter,  section  3(b).  Concerning  the  proposed  Notice  of  Judgment,  sec 
Part  I.  Chapter  3,  section  5(e),  of  our  Report. 

242  S.O.  1978.  c.  2. 
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could  be  made  subject  to  a  duty  to  act  reasonably  and  in  good  faith.  It  is 
arguable  that,  together  with  the  market  mechanism  for  effecting  a  sale, 
placing  the  sheriff  in  this  role  would  offer  the  most  acceptable  and  most 
effective  means  of  ensuring  the  best  and  fairest  price.  Another  alternative  — 
creditor  selection  of  the  offer  —  would  be  possible,  but  less  desirable,  because 
it  lacks  the  neutrality  of  sheriff  selection;  a  further  alternative  —  judicial 
approval  of  the  selected  offer  —  would  add  costs  and  complexities  to  the 
process  of  sale  that  might  well  be  unwarranted. 

So  far  as  we  have  been  able  to  ascertain,  the  sale  mechanism  discussed 
above,  utilizing  the  open  market  to  effect  a  sale  of  seized  land,  has  not  been 
adopted  elsewhere.  Even  in  jurisdictions  where  departures  from  sales  by 
auction  are  authorized  or  have  been  recommended  in  respect  of  personal 
property,  no  similar  departures  appear  to  be  contemplated  in  respect  of 
realty.243  However,  precedents  for  sale  through  the  open  market  are  found  in 
other  categories  of  forced  sales.  For  example,  a  mortgagee  exercising  a  power 
of  sale244  may  resort  to  listing  the  property  with  an  agent  and,  it  would  seem, 
frequently  will  do  so  in  order  to  forestall  later  claims  that  the  property  was 
sold  at  too  low  a  price. 

Yet,  notwithstanding  the  alleged  advantages  associated  with  the  sale  of 
seized  realty  through  the  mechanism  of  the  open  market,  there  may  well  be 
circumstances  in  which  sale  in  this  fashion  would  be  inappropriate,  either 
because  of  the  nature  of  the  property  or  because  of  the  locality  in  which  it  is 
found.  Where  the  property  is  a  specialized  plant,  for  example,  prospective 
purchasers  may  be  few  and  easily  identifiable  in  advance  of  the  sale.  The 
Commission  is  of  the  view  that  flexibility  is  required  to  accommodate  these 
circumstances.  However,  we  do  not  believe  that  the  goal  of  flexibility  would  be 
realized  if  legislation  stipulated  that  the  sale  of  seized  realty  ought  to  be  only 
through  the  open  market. 

The  Commission  also  has  considered  the  possibility  of  transferring 
jurisdiction  over  execution  sale  of  lands  to  Masters  of  the  Supreme  Court  of 
Ontario.  It  may  be  thought  that  the  Rules  of  Practice  respecting  the 
jurisdiction  of  a  Master  on  a  reference  relating  to  a  mortgage  action  offer 
some  guidance  concerning  the  provisions  that  should  govern  the  sale  of  land 
pursuant  to  a  writ  of  enforcement.  The  most  relevant  Rules  concerning  the 
conduct  of  a  mortgage  sale  are  as  follows: 

441.  Where  a  sale  is  ordered,  the  Master  may  cause  the  property  to  be  sold 
either  by  public  auction,  private  contract  or  tender,  or  part  by  one  mode  and  part 
by  another,  as  he  thinks  best  for  the  interest  of  all  parties. 


243 


244 


See,  for  example,  New  Brunswick  Department  of  Justice,  Law  Reform  Division,  Third 
Report  of  the  Consumer  Protection  Project,  Vol.  II,  Legal  Remedies  of  the  Unsecured 
Creditor  After  Judgment  (1976),  hereinafter  called  the  "New  Brunswick  Report,\  At  332, 
the  following  proposal  was  made: 

It  is  recommended  that,  if  land  is  to  be  sold,  the  existing  procedure  for  the 
sale  of  land  under  execution  should  apply,  but  that  the  method  of  sale  of  any 
asset  other  than  land  be  in  the  discretion  of  the  responsible  official  if  he  is 
satisfied  that  the  method  of  sale  will  bring  a  fair  and  reasonable  return  relative 
to  the  value  of  the  asset  to  be  sold.  [Emphasis  deleted.] 

A  power  of  sale  may  be  provided  in  the  mortgage  itself  or  it  may  arise  under  s.  23.1  of  The 
Mortgages  Act,  R.S.O.  1970,  c.  279.  See,  also,  The  Short  Forms  of  Mortgages  Act,  R.S.O. 
1970,  c.  437,  Schedule  B,  para.  14. 
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443.  Upon  the  return  of  the  appointment  to  settle  the  advertisement,  the 
Master  shall  also  fix  the  time  and  place  of  sale,  name  an  auctioneer,  where  one  is 
to  be  employed,  give  direction  for  publication,  fix  the  reserve  bid,  and  make  every 
other  necessary  arrangement  preparatory  to  the  sale. 

444.  The  standing  conditions  of  sale  shall  be  those  set  forth  in  Form  55. 

446.  Where  no  auctioneer  is  employed,  the  Master  or  his  clerk  shall  conduct 
the  sale. 

449.  After  the  sale  is  concluded,  the  auctioneer,  where  one  is  employed,  shall 
make  an  affidavit  as  to  the  result  of  the  sale,  and,  where  no  auctioneer  is 
employed,  the  Master  or  his  clerk  shall  certify  the  result,  and,  where  expedient,  a 
separate  report  on  the  sale  may  be  made  (Form  56). 

While  the  Commission  acknowledges  that  Masters  have  experience  in 
supervising  forced  sales  of  land,  we  are  unaware  of  any  evidence  to  indicate 
that  sheriffs  are  not  satisfactorily  performing  their  functions  at  execution 
sales.  They,  too,  have  experience  in  respect  of  forced  sales  and,  in  light  of  our 
general  view  that  all  enforcement  activities  should  be  centralized  in  one 
enforcement  office  to  the  greatest  extent  possible,  we  do  not  believe  that  the 
case  has  been  made  to  alter  the  present  jurisdiction  of  the  sheriff. 

Before  proposing  recommendations  for  reform  of  the  law  with  respect  to 
execution  sales  of  land  in  Ontario,  it  may  be  useful  to  consider  briefly  how 
other  law  reform  agencies  have  dealt  with  this  issue.  The  New  Brunswick 
Report245  recommended  the  retention  of  the  existing  public  auction  procedure, 
but  did  so  only  hesitatingly  and  in  order  to  maintain  uniformity  with  similar 
procedures  in  analogous  situations.  The  Report  stated:246 

Forced  sales  of  land  by  auction  are  relatively  more  common  than  such  sales 
of  other  property.  A  more  or  less  similar  procedure  is  presently  provided  by  sale  of 
land  under  execution,  for  tax  sales  and  for  mortgage  sales.  This  uniformity  of 
procedure  seems  desirable,  and  the  results  would  seem  more  satisfactory  than  the 
results  of  sheriffs1  sales  of  other  property.  Consequently,  it  is  proposed  that  [the] 
existing  procedure  for  the  sale  of  land  to  enforce  a  judgment  be  retained  with  a 
view  to  continued  uniformity  of  procedure  for  the  forced  sale  of  land.  This 
procedure  should  be  reviewed  in  conjunction  with  any  subsequent  review  of 
procedure  for  forced  sale  of  land  generally. 

In  1975,  the  Law  Reform  Commission  of  New  South  Wales  published  a 
Report  in  which  new  procedures  in  respect  of  the  sale  of  land  were  specifically 
considered.247  The  Report  proposed  "the  appointment  of  a  Registrar  of 
Judgments  whose  office  would  be  the  sole  means  of  enforcing  most  of  the 
judgments  and  orders  for  the  payment  of  money  made  by  civil  courts  having 
jurisdiction  in  the  State".248  The  Registrar  would  be  empowered  to  sell  the 
debtor's  land  after  first  making  an  order  for  its  sale.249  An  order  for  sale  would 


245  Supra,  note  243. 

246  Ibid.,  at  318.  See,  also,  the  recommendation  appearing  at  332,  quoted  supra,  note  243. 

247  Law  Reform  Commission  of  New  South  Wales,  Draft  Proposal  Relating  to  the 
Enforcement  of  Money  Judgments  (1975).  Hereinafter  referred  to  as  the  "New  South 
Wales  Report". 

248  Ibid.,al  13,  para.  4.1. 

249  Ibid.,  draft  Bill,  s.  36(1)  and  (2). 
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specify  the  property  to  be  sold  and  would  "fix  a  date  for  the  sale  or  a  date  after 
which  the  property  may  be  sold",250  subject  to  the  power  to  change  the  date  so 
fixed.251  The  draft  Bill  also  provided  as  follows: 


.252 


45.  For  the  purposes  of  a  sale,  under  section  36,  of  any  property,  the  Registrar 
may  — 

(a)  fix  the  manner  of  sale,  that  is  to  say,  whether  the  sale  be  by  private 
treaty,  public  auction,  by  tender,  or  by  any  other  means; 

(b)  obtain  evidence  of  value; 

(c)  fix  a  reserve  or  minimum  price; 

(d)  settle  the  price  and  conditions  of  sale; 

(e)  appoint  any  person,  including  an  officer  of  the  Registrar,  to  have  the 
conduct  of  the  sale; 

(f)  fix  the  remuneration  to  be  allowed  to  any  auctioneer,  real  estate  agent 
or  other  person;  and 

(g)  require  any  person  having  the  conduct  of  the  sale  to  certify,  in  such 
manner  as  the  Registrar  thinks  fit,  the  result  of  the  sale. 

The  above  powers  would  afford  the  Registrar  a  wide  discretion  concerning  the 
manner  and  conduct  of  an  execution  sale.  In  this  connection,  the  following 
portion  of  the  notes  to  section  45  of  the  draft  Bill  of  the  New  South  Wales 
Report  deserves  quoting:2 


.253 


These  powers  are  wider  than  those  now  possessed  by  bailiffs  [in  the  District 
Court]  and  are  designed  to  provide  for  maximum  flexibility  with  a  view  to 
obtaining  the  highest  price  in  the  interests  of  debtor  and  creditors. 

The  Commission  has  carefully  considered  the  relative  advantages  and 
disadvantages  of  the  several  alternatives  open  to  us:  namely,  retention  of  the 
public  auction  requirement,  at  least  for  the  initial  sale;  a  sale  through  the  open 
market;  a  reference  to  the  Master;  and  a  wide  discretion  given  to  the  sheriff.  In 
the  context  of  the  sale  of  seized  chattels,  the  Commission  recommended  the 
retention  of  the  public  auction  requirement,  at  least  in  respect  of  the  initial 
attempt  at  sale.254  It  is,  of  course,  quite  common  for  chattels  to  be  sold  by 
public  auction,  where  a  large  number  of  potential  buyers  often  are  attracted. 
As  indicated  earlier,  however,  land  is  seldom  sold  in  this  manner  except  in  the 
case  of  forced  sales,  since  there  are  other  mechanisms  that  generally  may  be 
employed  to  everyone's  financial  advantage. 


250  Ibid.,  draft  Bill,  s.  36(3). 

251  Ibid.,  draft  Bill,  s.  36(4). 


252  With  respect  to  both  real  and  personal  property,  see  ibid.,  draft  Bill,  s.  35,  concerning  the 
meaning  of  the  term  "property". 

253  Ibid.,  at  79.  Insofar  as  the  jurisdiction  of  the  Registrar  is  concerned,  the  above 
recommendations  proposed  in  the  New  South  Wales  Report  bear  some  resemblance  to  the 
jurisdiction  of  a  Master  of  the  Supreme  Court  on  a  reference  relating  to  sales  in,  for 
example,  a  mortgage  action,  pursuant  to  the  Supreme  Court  of  Ontario  Rules  of  Practice, 
R.R.O.  1970,  Reg.  545;  see,  especially,  rr.  441,  443,  444,  446  and  449  of  the  Rules  of 
Practice,  and  the  discussion  supra,  this  section.  The  proposal  in  the  New  South  Wales 
Report,  supra,  note  247,  also  resembles  the  English  R.S.C.  1965,  Ord.  31,  r.  2(4), 
concerning  the  type  of  directions  a  court  may  give  for  effecting  a  sale  of  land. 

254  See  Part  II,  Chapter  2,  section  4(d)  of  this  Report. 
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On  balance,  we  are  attracted  to  the  approach  taken  by  the  New  South 
Wales  Law  Reform  Commission.  We  believe  that  this  approach  would  best 
achieve  the  requirements  of  maximum  flexibility,  necessary  to  attain  the  best 
price  in  the  circumstances,  and  of  sufficient  supervision  to  safeguard  the 
interests  of  all  parties.  Accordingly,  the  Commission  recommends  that,  with 
respect  to  the  sale  of  land,  the  existing  initial  mandatory  public  auction 
requirement  under  a  writ  should  be  abolished  and  that,  in  enforcing  a  money 
judgment  from  any  court,  the  sheriff  should  be  empowered  to  conduct  a  sale 
according  to  the  following  rules.  Both  the  debtor  and  creditor  should  be  given 
notice  of  the  impending  sale  and  should  be  given  an  opportunity  to  make 
submissions  to  the  sheriff  concerning  any  matter  relating  to  the  sale.  The 
sheriff  should  be  given  broad  jurisdiction  to  determine  the  kind  of  sale,  for 
example,  public  auction,  open  market  or  private  contract  or  tender.  In 
addition,  he  should  be  empowered  to  determine  the  means  of  evaluating  the 
property  sold,  the  selling  price  or  reserve  bid,  the  time255  and  place  of  sale,  the 
advertisement  requirements,  the  conditions  of  sale,  the  auctioneer  or  real 
estate  agent,  where  relevant,  the  date  of  possession,  the  appropriateness  of  an 
adjournment  or  postponement  of  a  sale,  and  any  other  matter  relating  to  the 
sale.  In  exercising  his  discretion  to  determine  the  manner  of  sale,  the  sheriff 
should  be  required  to  have  regard  to  all  the  circumstances  of  the  case, 
including  the  method  that  is  calculated  to  bring  the  highest  price,  the  relative 
costs  of  each  alternative  method,  the  anticipated  time  it  would  take  before  a 
sale  is  effected  under  each  method,  and  so  on. 

The  sheriff  has  a  long  and  valuable  experience  dealing  with  execution 
sales.  Given  this  experience  and  the  existing  sale  powers  of  the  sheriff,  we  do 
not  believe  that  it  is  necessary  or  desirable  to  fetter  the  sheriffs  discretion  in 
any  detailed  way.  However,  should  either  the  debtor  or  any  creditor  wish  to 
challenge  the  exercise  of  the  sheriffs  discretion,  he  should  be  entitled  to 
appeal  any  decision  of  the  sheriff  to  the  county  or  district  court. 

8.     CONCLUSION 

In  this  Chapter,  the  Commission  has  dealt  generally  with  substantive 
considerations  pertaining  to  enforcement  against  land.  We  have  attempted  to 
isolate  several  major  reform  issues  and  to  propose  recommendations  designed 
to  remove  many  archaic  and  anomalous  fetters  impeding  enforcement.  At  the 
same  time,  we  have  sought  to  safeguard  the  interests  of  a  debtor  and  his  or  her 
spouse  in  respect  of  their  principal  residence.  In  this  latter  connection,  our 
approach  was  functional,  focusing  on  the  use  to  which  property  is  put  —  as  a 
principal  residence  or  not  —  rather  than  on  its  legal  classification  as 
personalty  or  land.  Finally,  we  dealt  with  procedures  for  the  sale  of  land  and 
made  recommendations  that  should  serve  to  maximize  the  price  obtained  by 
permitting  the  sheriff  flexibility  in  choosing  the  most  appropriate  method  of 
sale. 

The  need  to  rationalize  enforcement  against  land  is  not  confined, 
however,  to  the  more  substantive  aspects  of  enforcement.  An  equally  urgent 
—  indeed,  perhaps  an  even  more  urgent  —  matter  concerns  the  impact  of 
enforcement  proceedings  against  land  on  the  conveyancing  process.  It  is  to  this 
issue  that  we  now  turn. 


255  Again,  reference  should  be  made  to  our  earlier  proposals  concerning  the  period  within 
which  no  sale  proceedings  can  be  commenced  and  within  which  no  actual  sale  can  take 
place:  see  supra,  this  Chapter,  section  3(b). 


CHAPTER  3 


ENFORCEMENT  AGAINST 
LAND  AND  THE 
CONVEYANCING  PROCESS 


1.      INTRODUCTION 

In  this  Chapter  we  consider  the  relationship  between  the  binding  effect  of 
writs  of  execution  —  and,  under  our  proposals,  writs  of  enforcement  —  and 
the  "conveyancing  process",  that  is,  the  process  by  which  a  vendor  or 
mortgagor  transfers  an  interest  in  land  to  a  purchaser  or  mortgagee.  The 
Chapter  begins  with  a  brief  overview  and  history  of  the  mechanisms  that  now 
permit  writs  of  execution  to  encumber  interests  in  land  and  then  describes  the 
broad  outlines  of  the  conveyancing  process.  The  Chapter  will  identify  the 
points  of  contact  between  enforcement  against  land  and  conveyancing 
procedures,  and  will  discuss  the  benefits  and  costs  of  the  existing  arrange- 
ments. It  will  assess  various  proposals  for  reform  and  recommend  both  long 
term  and  short  term  changes  in  the  manner  in  which  our  proposed  new  writ  of 
enforcement  should  affect  the  title  to  land.  Chapter  3  assumes  that  the 
conveyancing  process  will  continue  to  be  dominated  almost  exclusively  by 
searches  of  public  land  ownership  records  and  that  no  significant  inroads  will 
be  made  by  private  title  plant  or  title  insurance  interests.1 


See  Ontario  Law  Reform  Commission,  Report  on  Land  Registration  (1971),  at  78,  where 
it  is  stated: 

Title  insurance  is  a  major  element  in  the  conveyancing  process  in  the  United 
States,  but  not  in  other  jurisdictions.  It  is  insurance,  in  the  usual  sense  of  the  word, 
given  by  private  insurers  against  losses  caused  by  the  existence  of  adverse  claims.  The 
insurers  investigate  before  assuming  the  risk,  and  usually  exclude  claims  revealed  by 
the  investigation.  The  insurance  is  in  substance  insurance  against  adverse  claims  that 
the  investigation  did  not  reveal  and  that  are  not  excluded  by  general  exclusions.  Some 
of  the  insurers  rely  upon  searches  of  the  public  records  done  for  them  by  independent 
lawyers,  and  others  do  the  searches  in  their  own  'title  plants'.  These  are  records  that 
are  a  duplication  of  the  public  records,  but  which  are  usually  indexed  much  more 
efficiently. 

The  Commission  does  not  recommend  encouragement  of  the  use  of  title 
insurance  in  Ontario.  It  would  not  provide  any  useful  or  significant  function  that 
could  not  also  be  provided  by  the  province,  and  the  duplication  of  records  in  a  title 
plant  is  costly.  The  power  of  the  province  should  enable  arrangements  to  be  made  that 
prevent  problems  from  being  created,  and  that  avoid  the  need  for  insurance.  This 
conclusion  does  not  deny  the  utility  of  insurance,  provided  either  by  the  government 
or  by  private  insurers,  for  mistakes  cannot  be  entirely  eliminated,  but  it  does  point  the 
direction  for  making  our  major  efforts. 
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THE  "BINDING"  EFFECT  OF  A  WRIT  OF  EXECUTION 
AGAINST  LAND 


A  judgment  creditor  in  the  Supreme  Court  or  in  a  county  or  district  court 
is  entitled  as  of  right  to  issue  a  writ  of  fieri  facias,1  the  most  common  type  of 
writ  of  execution.3  The  writ  authorizes  the  seizure  and  sale  of  interests  in  land 
and  in  personal  property,  although  specified  restrictions  limit  the  ability  of 
creditors  to  require  land  to  be  sold  in  execution.4  In  the  small  claims  courts, 
The  Small  Claims  Courts  Act  provides  that  a  judgment  creditor  is  "entitled  to 
execution  against  the  goods  and  chattels  and,  subject  to  section  126,  the  land 
of  the  party  in  default".5  Section  126  of  that  Act  provides  for  execution 
against  land,  apparently  by  means  of  the  procedures  used  in  the  county 
courts.6  In  the  provincial  courts  (family  division),  a  writ  of  execution  against 
land  may  be  issued  by  the  court  and  is  directed  to  the  sheriff.7 

When  land  first  became  subject  to  seizure  and  sale  in  execution,8  the 
applicable  rules  were  derived  from  those  that  applied  to  chattels,  which  had  by 
then  been  subject  to  execution  for  a  very  long  time.  Accordingly,  a  writ  of 
execution  bound  the  land  from  the  date  of  its  issue.  Thus,  although  a  good 
faith  purchaser  might  not  know  of  the  writ,  the  judgment  creditor  could 
require  the  sheriff  to  seize  and  sell  property  that  already  had  been  sold  by  the 
debtor  to  such  a  purchaser  if  the  writ  of  execution  had  been  issued  before  the 


2  See  Supreme  Court  of  Ontario  Rules  of  Practice,  R.R.O.  1970,  Reg.  545  (hereinafter 
sometimes  referred  to  as  the  Rules  of  Practice),  r.  556. 

3  See  ibid.,  r.  2(t):  "2.  In  these  rules  .  .  .  (t)  'writ  of  execution'  and  'execution'  include  all 
writs  by  which  a  judgment  may  be  enforced  .  .  ."  See,  also,  s.  1(a)  of  The  Execution  Act, 
R.S.O.  1970,  c.  152:  ".  .  .  'execution'  includes  a  writ  of  fieri  facias  and  every  subsequent 
writ  for  giving  effect  thereto". 

4  See  supra,  Chapter  2,  section  3. 

5  The  Small  Claims  Courts  Act,  R.S.O.  1970,  c.  439,  s.  1 16(1).  Concerning  the  issuance  of 
execution,  see,  also,  ss.  1 02(2),  1 1 7  and  1 25. 

6  S.  126(1)  and  (2)  provides  as  follows: 

126.-(1)  Where  the  sum  remaining  unsatisfied  on  a  judgment  amounts  to  $40  or 
more,  the  judgment  creditor  is  entitled  to  an  execution  against  the  land  of  the 
judgment  debtor,  and  the  clerk,  at  the  request  of  the  party  prosecuting  the  judgment, 
shall  issue  an  execution  against  the  land  of  the  judgment  debtor  directed  to  the  sheriff 
of  a  county. 

(2)  The  execution  has  the  same  force  and  effect  as  an  execution  issued  from  a 
county  court. 

Concerning  the  applicability  of  the  Rules  of  Practice,  supra,  note  2,  to  enforcement  against 
land  pursuant  to  a  small  claims  court  execution,  see  the  discussion  infra.  Chapter  2,  section 
7(b). 

O.  Reg.  386/79,  r.  75,  of  the  rules  of  the  provincial  court  (family  division),  made  under 
The  Provincial  Courts  Act,  R.S.O.  1 970,  c.  369.  See  supra,  Chapter  2,  section  3(a). 

See  the  history  of  the  process  in  Riddell,  "  'Fi.  Fa.  Lands'  in  Upper  Canada"  (1929),  7 
Can.  B.  Rev.  448. 
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purchaser  had  bought  the  property.9  In  Ontario,  this  unfair  result  was  reversed 
by  legislation  enacted  in  1 909, 10  which  postponed  the  binding  effect  of  a  writ  of 
execution  until  its  delivery  to  the  sheriff.  Two  years  later,  the  legislation  was 
amended  to  provide  that,  in  respect  of  land  governed  by  The  Land  Titles  Act" 
a  writ  of  execution  would  not  bind  the  land,  even  after  its  delivery  to  the 
sheriff,  until  a  copy  of  the  writ  was  delivered  to  the  proper  master  of  titles.12  In 
1980,  The  Land  Titles  Act  was  amended  to  provide  that  a  writ  does  not  bind 
land  titles  land  until  it  is  both  received  by  the  master  of  titles  and  recorded  by 
him  in  the  appropriate  register.13  The  relevant  statutes14  and  regulations15  have 


4 


With  respect  to  the  effect  of  a  writ  on  subsequent  purchasers  and  mortgagees,  see,  now, 
the  relevant  provisions  in  The  Registry  Act,  R.S.O.  1970,  c.  409  and  The  Land  Titles  Act, 
R.S.O.  1970,  c.  234.  The  latter  have  always  been  clear:  see  ss.  51(6),  153  and  154.  The 
significance  of  the  current  s.  69  of  The  Registry  Act  has  never  been  considered  carefully. 
S.  69(  1 )  provides  as  follows: 

69.-(l)  After  the  grant  from  the  Crown  of  land,  and  letters  patent  issued  therefor, 
every  instrument  affecting  the  land  or  any  part  thereof  shall  be  adjudged  fraudulent 
and  void  against  any  subsequent  purchaser  or  mortgagee  for  valuable  consideration 
without  actual  notice,  unless  the  instrument  is  registered  [under  The  Registry  Act] 
before  the  registration  of  the  instrument  under  which  the  subsequent  purchaser  or 
mortgagee  claims. 

If  an  execution  is  an  "instrument"  (and  s.  1(c)  appears  to  leave  little  doubt  that  it  is),  the 
rights  of  execution  creditors  presumably  should  be  postponed  to  the  rights  of  those  deriving 
title  through  the  debtor  without  actual  notice  of  the  creditor's  execution.  This  interpretation 
would  have  the  practical  effect  of  destroying  the  current  practice  described  in  the  text 
below,  and  would  render  it  undesirable  for  a  purchaser  of  Registry  Act  land  to  search  for 
executions.  Such  a  result  surely  would  not  be  tolerated  and  would  likely  be  avoided  by 
finding  that  "executions  appropriately  lodged  with  the  sheriff"  are  implicit  exceptions  to 
s.  69  of  The  Registry  Act  or  by  finding  that  lodging  with  the  sheriff  gives  "actual  notice"  to 
all  subsequent  claimants,  within  the  meaning  of  s.  69. 

9Edw.  7,c.  47,  s.  9. 

Now  R.S.O.  1970,  c.  234. 


12 


1  Geo.  5,  c.  17,  s.  34.  Pursuant  to  s.  1  of  The  Land  Titles  Amendment  Act,  1972,  S.O. 
1 972,  c.  1 32,  a  new  s.  1  (ca)  was  added  to  The  Land  Titles  Act:  "(ca)  'master  of  titles'  means 
a  land  registrar  appointed  under  section  6  for  a  locality  in  which  this  Act  is  in  force."  An 
analogous  provision  defined  a  Registry  Act  "registrar"  to  mean  a  "land  registrar"  (see  The 
Registry  Amendment  Act,  1972,  S.O.  1972,  c.  133,  s.  1).  Although  the  designation  "land 
registrar"  now  applies  with  respect  to  both  The  Registry  Act  and  The  Land  Titles  Act,  to 
avoid  confusion  the  Commisson  generally  will  use  the  old  designations  of  "registrar"  and 
"master  of  titles",  respectively,  unless  the  context  requires  otherwise. 

13  See  s.  14  of  The  Land  Titles  Amendment  Act,  1980,  S.O.  1980,  c.  49.  S.  14(1)  repeals  s. 
153(1)  of  The  Land  Titles  Act,  R.S.O.  1970,  c.  234,  and  substitutes  a  new  provision  for  it. 
The  new  section  provides,  inter  alia,  that  "no  registered  land  is  bound  by  any  writ  of 
execution  until  a  copy  delivered  by  the  sheriff  has  been  received  and  recorded  by  the  land 
registrar"  (emphasis  added).  Since  under  the  new  Act,  land  would  be  bound  only  upon 
receipt  of  a  writ  and  an  entry  of  it  in  the  appropriate  index,  it  is  curious  that  s.  153(3)  of  The 
Land  Titles  Act  has  not  been  repealed.  S.  1 53(3)  reads  as  follows: 

1 53. -(3)  No  sale  or  transfer  under  any  such  writ  [that  is,  a  sale  or  transfer  by  the 
sheriff]  is  valid  as  against  a  person  purchasing  for  valuable  consideration  before  such 
entry  is  made,  notwithstanding  that  the  purchaser  may  have  had  notice  of  the  writ. 

Since,  under  the  new  s.  153(1),  land  would  not  be  bound  until  both  receipt  and  entry,  the 
sheriff  clearly  would  have  no  jurisdiction  whatsoever  to  effect  a  "sale  or  transfer  under  any 
such  writ .  .  .  before  such  entry  is  made".  Consequently,  s.  1 53(3)  can  no  longer  be  relevant. 

4  See  The  Execution  Act,  R.S.O.  1970,  c.  152,  ss.  9,  10,  1 1,  13  and  28;  The  Registry  Act, 
R.S.O.  1970,  c.  409,  ss.  1(c),  69(1),  1 10,  1 1 1  and  1 12;  The  Land  Titles  Act,  R.S.O.  1970, 
c.  234,  ss.  51(6),  153  and  154;  and  The  Limitations  Act,  R.S.O.  1970,  c.  246,  ss.  23  and 
45(l)(c). 


i< 


See  Supreme  Court  of  Ontario  Rules  of  Practice,  supra,  note  2,  rr.  545,  546,  556  and 
566.    See,  also,  Forms  1  15  and  1 18. 
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been  amended  significantly  only  once  since  1911  when,  in  1 960-6 1 ,  the  present 
section  1 1  of  The  Execution  Act  was  added.16 

At  present,  once  a  writ  of  execution  has  been  lodged  with  the  sheriff,  the 
creditor's  right  to  have  the  property  sold  in  execution  can  be  asserted  in 
priority  to  the  rights  of  any  subsequent  purchaser  or  mortgagee  claiming 
through  the  debtor  in  respect  of  land  that  is  geographically  situate  within  the 
sheriffs  bailiwick  and  that  is  governed  by  The  Registry  Act}1  Subject  to  some 
exceptions  considered  in  Chapter  2,18  this  binding  effect  of  a  writ  of  execution 
attaches  to  any  interest  in  Registry  Act  land  owned  by  the  debtor  at  the  time 
the  writ  is  lodged  and  to  any  interest  in  land  within  the  bailiwick  that  the 
debtor  acquires  subsequently. 

With  respect  to  land  governed  by  The  Land  Titles  Act,  once  a  copy  of  the 
writ  has  been  received  and  recorded  by  a  master  of  titles,  all  the  debtor's 
current  and  subsequently  acquired  interests  in  land  governed  by  that  Act, 
within  the  geographic  boundaries  of  the  land  titles  office  at  which  the  copy  is 
received  and  recorded,  are  bound  in  like  fashion.  The  judgment  creditor  is 
responsible  for  requesting  the  sheriff  to  send  a  copy  of  the  writ  to  the  master  of 
titles,  and  must  pay  a  fee  for  this  service  in  addition  to  the  charge  required  for 
filing  the  original  writ  of  execution  with  the  sheriff. 

Given  the  present  restriction  of  the  binding  effect  of  a  writ  of  execution  to 
the  county  in  which  it  is  filed,  a  separate  writ  must  be  lodged  with  the  sheriff  of 
each  county  in  which  a  judgment  debtor  has  interests  in  land.  Similarly,  a 
separate  copy  of  the  writ  must  be  sent  to  the  master  of  titles  for  each  land  titles 
division  within  which  the  creditor  hopes  to  find  land  titles  land  subject  to 
execution.19  Creditors  frequently  file  executions  in  two  or  three  sheriffs'  offices 
and  land  titles  divisions. 

A  writ  of  execution  can  be  obtained  as  of  right  by  a  judgment  creditor 
during  the  first  six  years  following  the  date  of  judgment.20  If  no  writ  is 
procured  within  such  time,  the  creditor  must  obtain  leave  of  the  court  to 
procure  one.21  There  is  an  apparent  contradiction  between  the  requirement 
that  a  creditor  must  seek  leave  to  issue  execution  more  than  six  years  after  the 
date  of  judgment22  and  the  right  of  the  creditor  to  enforce  his  judgment  by 


16 


The  Execution  Amendment  Act,  1960-61,  S.O.  1960-61,  c.  25,  s.  2. 
17  R.S.O.  1970,  c.  409.  See  supra,  note  9. 


19 


18  See  supra,  Chapter  2,  sections  1  and  2.  In  addition,  it  bears  repeating  that,  while  leasehold 
interests  are  bound  upon  delivery  of  a  writ  to  the  sheriff,  they  are  treated  as  personal 
property,  and  not  land,  for  the  purposes  of  enforcement. 

Some  bailiwicks  are  composed  of  land  governed  by  The  Registry  Act  only;  land  in  other 
bailiwicks  is  subject  solely  to  The  Land  Titles  Act;  in  some  bailiwicks,  each  system  governs 
part  of  the  land.  Land  titles  divisions  and  bailiwicks  are  usually,  but  not  universally,  co- 
extensive. 

See  Supreme  Court  of  Ontario  Rules  of  Practice,  supra,  note  2,  r.  545:  "As  between  the 
original  parties  to  a  judgment,  a  writ  of  execution  other  than  a  writ  of  possession  may, 
without  leave,  issue  at  any  time  within  six  years  from  the  date  of  the  judgment." 

21  See  Rules  of  Practice,  supra,  note  2,  rr.  545-46. 


20 


22 


See  Rules  of  Practice,  supra,  note  2,  r.  546:  "Where  the  six  years  have  elapsed  ...  the 
party  alleging  himself  to  be  entitled  to  execution  may  apply  to  the  court  for  leave  to  issue 
execution." 
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action,  including  execution  proceedings,  for  twenty  years  after  judgment.23  As 
a  result,  it  has  been  held  that  leave  should  not  be  refused  on  the  grounds  of 
hardship  to  the  defendant,  if  leave  is  sought  within  the  twenty  year  period; 
otherwise,  the  limitation  period  provided  by  statute  would  be  shortened,  in 
effect,  by  virtue  of  the  interpretation  given  to  subordinate  rules  of  procedure.24 

In  any  event,  the  twenty  year  enforcement  period  established  by  section 
45(1  )(c)  of  The  Limitations  Act  is  not  absolute.  Rule  566  of  the  Rules  of 
Practice  allows  a  creditor  to  lodge  a  renewal  of  his  writ  with  the  sheriff  at  any 
time  during  its  six  year  operational  period,  and  a  renewal  extends  the 
effectiveness  of  the  writ  for  an  additional  six  year  period.  Section  153(1)  of 
The  Land  Titles  Act  permits  renewals  to  be  filed  with  a  master  of  titles,  and  a 
renewal  extends  the  period  of  the  operation  of  the  writ  against  land  titles  land. 
Older  cases,  such  as  Toucher  v.  Wilkins,25  held  that,  so  long  as  a  writ  of 
execution  is  renewed  regularly  within  and  after  the  twenty  year  limitation 
period  stipulated  by  section  45(1  )(c)  of  The  Limitations  Act,  the  writ  retains 
its  full  force.  This  conclusion  would  seem  to  be  buttressed  by  what  is  now 
section  23(2)  of  The  Limitations  Act;  this  provision  existed  at  the  time  of  the 
Toucher  decision  but  was  not  mentioned  by  the  Court.  Section  23(2)  reads,  in 
part,  as  follows: 

23. -(2)  ...  a  lien  or  charge  created  by  the  placing  of  an  execution  or  other 
process  against  land  in  the  hands  of  the  sheriff  or  other  officer  to  whom  it  is 
directed,  remains  in  force  so  long  as  the  execution  or  other  process  remains  in  the 
hands  of  the  sheriff  or  officer  for  execution  and  is  kept  alive  by  renewal  or 
otherwise. 


However,  it  may  be  that  section  23(2)  should  be  read  subject  to  section 
45(1  )(c),26  which  establishes  a  twenty  year  limitation  period  respecting  "an 
action  upon  a  judgment";  it  has  been  argued  that  section  45(1  )(c)  sets  an 
absolute  limit  of  twenty  years  for  the  effectiveness  of  a  writ.27  Thus,  while 
there  is  little  doubt  that,  if  a  writ  is  not  renewed  regularly  throughout  the 
twenty  year  limitation  period,  there  is  no  jurisdiction  to  issue  a  writ  after  the 
twenty  years  have  expired,28  there  is  some  uncertainty  concerning  whether  a 
writ  of  execution,  properly  lodged  and  continuously  renewed,  continues 


23  See  The  Limitations  Act,  R.S.O.  1970,  c.  246,  s.  45(1  )(c).  S.  45(1  )(c)  provides  as  follows: 

45.-(l)  The  following  actions  shall  be  commenced  within  and  not  after  the  times 
respectively  hereinafter  mentioned: .  .  . 

(c)      an  action  upon  a  judgment  or  recognizance, 
within  twenty  years  after  the  cause  of  action  arose  .... 

24  SeeShmegilsky  v.  Slobodzian,  [1964]  1  O.R.  633  (Master  S.C.). 

25  (1915),33  0.L.R.  125  (App.  Div.).  See,  also,  infra,  note  40. 

26  See  supra,  note  23. 

2   See,  also,  infra,  this  Chapter,  section  3(a),  note  40. 
28  Doelv.  X>/r(1915),  34  0.L.R.  251  (App.  Div.). 
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indefinitely  to  exert  its  binding  effect  on  land  of  the  judgment  debtor."  The 
importance  of  this  issue  will  be  considered  in  the  following  section. 


3.      WRITS  OF  EXECUTION  AND  THE  CONVEYANCING 
PROCESS 

The  system  under  which  writs  of  execution  bind  land  provides  protection 
to  judgment  creditors  in  the  following  way:  it  establishes  a  mechanism 
whereby  land  can  be  made  subject  to  the  claims  of  judgment  creditors  simply 
upon  the  filing  of  a  writ  of  execution,  and  such  claims  are  not  liable  to  be 
defeated  by  the  interposition  of  any  other  party  deriving  a  subsequent  interest 
through  the  judgment  debtor.  While  we  do  not  have  information  about  the 
suitability  of  these  arrangements  when  they  were  first  implemented  some  time 
ago,  there  is  no  doubt  that  their  current  operation  imposes  very  substantial 
costs  upon  at  least  four  groups  of  interested  parties.  These  four  groups  are:  (a) 
prospective  purchasers  and  mortgagees;  (b)  prospective  vendors  and 
mortgagors;  (c)  judgment  creditors;  and  (d)  persons  responsible  for 
maintaining  registers  of  writs  that  bind  land.  In  order  to  gain  insight  into  the 
deficiencies  of  the  present  regime  respecting  enforcement  against  land,  it  is 


19  See  Ontario  Law  Reform  Commission,  Report  on  Limitations  of  Actions  (1969),  where 
the  Commission  recommended  the  retention  of  the  twenty  year  period  for  "actions  on 
judgments"1  (at  164,  Recommendation  4(a)).  The  Commission  went  further  to  recommend 
as  follows  (at  164,  Recommendation  4(d)  and  (e)): 

(d)  Once  the  twenty-year  period  has  run,  no  further  action  should  be  taken 
on  the  judgment,  unless  there  is  at  that  time  an  unexpired  writ  of 
execution  outstanding; 

(e)  Once  the  twenty-year  period  has  run,  if  there  is  an  unexpired  writ  of 
execution  outstanding,  the  judgment  creditor  should  be  able  to,  as  he  now 
can: 

(i)      continue  to  proceed  on  that  unexpired  writ,  and 

(ii)      renew  such  a  writ  indefinitely.  .  .  . 

In  September  1977,  the  Ontario  Ministry  of  the  Attorney  General  published  a  Discussion 
Paper  on  Proposed  Limitations  Act,  containing  a  Discussion  Draft  of  the  proposed 
Limitations  Act.  Draft  s.  3(2)(f)  establishes  a  ten  year  limitation  period  in  respect  of  an 
"action  on  a  judgment",  and  draft  s.  9  extinguishes  any  cause  of  action  on  which  an  action 
might  be  based  upon  the  expiry  of  the  limitation  period.  Draft  s.  1  1  then  provides  as  follows: 

ll.-(l)  Notwithstanding  sections  3  and  9,  where  upon  the  expiration  of  the 
limitation  period  fixed  by  this  Act  with  respect  to  an  action  on  a  judgment,  there  is  an 
enforcement  process  outstanding,  the  judgment  creditor  or  his  successors  may, 

(a)  continue  proceedings  on  an  unexpired  writ  of  execution,  but  no  renewal 
of  the  writ  shall  be  permitted;  or 

(b)  continue  proceedings  in  which  a  charging  order  is  claimed. 

(2)  Where  a  court  makes  an  order  staying  execution  on  a  judgment,  the  running  of 
time  with  respect  to  the  limitation  period  fixed  by  this  Act  for  actions  on  that 
judgment  is  postponed  or  suspended  for  so  long  as  that  order  is  in  force. 

As  a  result,  given  the  present  and  proposed  six  year  duration  of  a  writ  —  see,  respectively,  r. 
566  of  the  Supreme  Court  of  Ontario  Rules  of  Practice,  supra,  note  2,  and  Part  I,  Chapter 
3,  section  5(a),  of  this  Report  —  and  assuming  a  creditor  renews  his  writ  immediately  prior 
to  the  expiry  of  the  ten  year  limitation  period  reflected  in  draft  s.  9,  a  person  searching  the 
title  to  land  would  have  to  concern  himself  with  writs  filed  only  within  the  preceding  sixteen 
years. 
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essential  to  examine  in  some  detail  the  precise  effect  of  this  regime  on  each  of 
these  groups  in  the  context  of  both  the  registry  system  and  the  land  titles 
system.38 


(a)     Parties  to  a  Real  Estate  Transaction11 

Persons  agreeing  to  buy  land  or  to  accept  land  as  security  for  a  loan12 
must  ensure  that  their  vendor  or  borrower  can  create  in  them  the  ownership  or 
security  interest  called  for,  subject  only  to  those  prior  encumbrances  or  rights 
agreed  to  by  the  purchaser  or  mortgagee.  The  procedure  adopted  by  the 
prospective  parties  to  a  real  transaction  is  to  conduct  a  number  of  "searches" 
of  various  record  keeping  institutions.  By  performing  the  appropriate  searches 
and  by  skilled  analysis  of  the  results,  a  purchaser  can  be  sure  either  that  no 
prior  encumbrances  or  rights  exist  or  that,  if  one  or  more  has  arisen,  they  are 
unenforceable  against  the  purchaser.  While  an  ideal  search  system  would 
permit  a  purchaser  to  search  for  all  relevant  prior  interests  at  one  place  only, 
neither  the  registry  system,  which  governs  about  70%  of  the  3.1  million  parcels 
of  land  in  Ontario,  nor  the  land  titles  system,  approximates  the  ideal. 


(i)    Land  Registered  Under  The  Registry  Act 

Where  land  is  subject  to  the  registry  system,  a  prospective  purchaser 
must  conduct  an  historical  search  of  the  abstract  index  —  of  about  forty  years' 
length  or  longer,  to  a  good  "root  of  title"33  —  to  discover  what  documents  have 
been  registered  that  purport  to  affect  the  title  to  the  property  in  which  he  is 
interested.  He  then  must  inspect  and  analyze  the  relevant  public  documents 
that  are  stored  at  the  registry  office.34  He  also  must  search  for  claims  that  are 
effective  even  though  no  record  of  them  is  found  at  that  office.  Two  main 
classes  of  claim  are  relevant:  those  that  are  effective  against  individual  parcels 
only,  and  those  that  are  effective  against  all  land  owned  by  a  person  within  the 
territorial  limits  covered  by  the  registry  office  in  question.  An  example  of  the 


M 


The  terms  "registry  system"  and  "land  titles  system"  refer  respectively  to  the  system  of 
land  registration  under  The  Registry  Act,  R.S.O.  1970,  c.  409  and  The  Land  Titles  Act, 
R.S.O.  1970.  c.  234. 

Throughout  the  text  below,  we  refer  largely,  although  not  exclusively,  to  purchasers  of 
land.  This  short  form  of  reference  is  adopted  for  reasons  of  convenience  only.  Lenders  on  the 
security  of  land  usually  arc  as  interested  as  purchasers  to  assure  that  their  "transferor"  can 
create  in  them  the  appropriate  and  required  interest  in  land.  All  of  the  concerns  of 
purchasers  are  concerns  of  lenders.  All  requirements  imposed  by  existing  arrangements  on 
purchasers  therefore  are  imposed  equally  on  lenders. 

12  It  should  be  noted  that  vendors  frequently  face  the  same  problems  as  do  mortgagees,  since 
when  a  vendor  agrees  to  take  back  a  mortgage  to  assist  in  the  financing  of  the  purchase,  the 
purchaser's  name  must  be  cleared  of  execution  claims 

33  A  search  of  title  must  assure  a  proper  "chain  of  title"  for  forty  years,  plus  any  additional 
\cars,  prior  to  this  forty  year  period,  that  are  necessary  to  locate  a  good  "root  of  title":  The 
Registry  Act,  R.S.O.  1970,  C.  409,  ss.  110.  Ill  and  112.  See  Re  Algoma  Ore  Properties 
Ltd.  and  Smith,  [1953]  O.R.  634  (C.A.)  and  Re  Headrick  v.  Calabogie  Mining  Co..  [1953] 
O.W.N. 761  (C.A.). 

34  The  terms  "registry  office"  and  "land  titles  office"  designate  those  offices  in  which  the 
public  registers  respecting  Registry  Act  land  and  Land  Titles  Act  land  are  kept. 
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former  type  of  claim  is  a  municipality's  lien  in  respect  of  unpaid  municipal 
taxes;35  an  example  of  the  latter  is  the  "lien"  created  in  favour  of  a  judgment 
creditor  against  all  land  of  his  debtor  situate  in  a  bailiwick  in  which  the 
creditor  has  lodged  a  writ  of fieri  facias  with  the  sheriff.36 

The  existence  of  "off  the  record"  claims  in  the  registry  system  results  in 
inconvenience  to  purchasers  who  must  conduct  searches  for  these  claims 
outside  the  registry  offices.  Sometimes  the  searches  can  be  performed  by  mail. 
For  instance,  it  is  customary  to  write  to  the  appropriate  agency  to  ensure  that 
no  lien  is  claimed  in  respect  of  arrears  of  municipal  taxes.  Searches  for  such 
claims  are  not  frequently  a  great  inconvenience,  as  they  usually  can  be 
performed  well  in  advance  of  the  date  of  closing.  In  some  cases,  the  response 
from  the  relevant  agency  guarantees  that  no  claim  or  lien  will  arise  during  a 
stipulated  period  that  in  practice  is  long  enough  to  permit  the  transaction  to 
close  without  a  need  to  update  the  search;37  in  other  cases,  the  nature  of  the 
lien  claim  that  can  be  asserted  ensures  that  no  new  lien  can  arise  in  the 
remaining  pre-closing  period.38  Significant  difficulties  arise  only  where  the  pre- 
closing  period  is  so  short  that  a  particular  search  cannot  be  performed 
conveniently  by  mail,  and  personal  attendance  at  the  agency  office  is  required. 

Searches  to  guard  against  the  claims  of  some  other  potential  claimants 
cannot  reasonably  be  performed  by  mail.  Such  searches  are  inconvenient  and 
are  particularly  so  when  they  must  be  updated  just  before  closing  to  ensure 
that  no  new  rights  have  arisen  in  the  period  between  the  initial  search  and 
closing.  Unfortunately,  searches  to  ensure  that  no  claims  of  execution 
creditors  can  be  asserted  against  land  being  purchased,  in  priority  to  the  rights 
of  the  purchaser,  are  of  this  latter  type.  Moreover,  as  we  shall  see  below,  the 
arrangements  for  resolving  problems  caused  when  a  search  for  executions 
indicates  that  judgment  creditors  may  have  rights  against  the  relevant 
property  are  less  than  satisfactory. 

Once  a  purchaser  has  completed  his  search  of  the  recorded  title39  to  the 
land  in  the  registry  office,  he  can  compose  a  list  of  persons  who  have  been 
owners  of  the  land  for  at  least  the  preceding  forty  years.  He  then  must  conduct 
a  search  in  the  sheriff's  office  in  the  bailiwick  in  which  the  land  is  situate  to 
assure  himself  that  no  execution  against  any  person  in  the  "chain  of  title"  for 
at  least  twenty  years  prior  to  the  closing  date  was  lodged  with  the  sheriff  in  the 
period  during  which  that  person  was  the  owner  of  the  property  proposed  to  be 


37 


38 


39 


The  Municipal  Act,  R.S.O.  1970,  c.  284,  s.  51 1. 

Another  example  was  the  lien  created  against  all  land  owned  by  a  corporation  in  arrears  in 
respect  of  corporate  tax  payments:  see  former  s.  167  of  The  Corporations  Tax  Act,  1972, 
S.O.  1972,  c.  143.  However,  s.  167  was  subsequently  repealed,  and  the  new  provision 
requires  that  a  notice  of  a  lien  must  be  registered  by  the  Minister  of  Revenue  in  the  proper 
land  registry  office  directly  against  the  title  to  the  property  sought  to  be  affected:  see  The 
Corporation  Tax  Amendment  Act,  1979  (No.  2),  S.O.  1979,  c.  89. 

For  instance,  a  thirty  day  clearance  was  granted  by  the  Corporations  Tax  Branch  of  the 
Ontario  Ministry  of  Revenue,  assuring  that  no  liens  would  be  claimed  during  that  period. 
Ordinarily,  this  period  was  lengthy  enough  to  permit  closing  the  transaction  without  the 
need  to  subsearch  at  the  date  of  closing.  But  see  the  discussion,  ibid. 

For  instance,  a  claim  for  arrears  of  municipal  taxes  cannot  arise  between  the  answer  to  a 
clearance  request  and  closing;  the  nature  of  the  lien  assures  that  one  search  is  sufficient.  See 
supra,  note  35. 

See  supra,  note  33. 
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purchased;  however,  as  we  noted  in  section  2  of  this  Chapter,  there  is  some 
debate  about  the  length  of  time  during  which  a  writ  of  execution,  properly 
renewed,  can  continue  to  bind  the  land.40 

As  land  in  Ontario  changes  hands  quite  frequently,  a  search  of  executions 
usually  must  be  conducted  in  respect  of  several  owners.  The  search  against 
many  of  these  former  owners  is  repetitive  of  the  search  conducted  when  the 
vendor  himself  bought  the  property,  and  of  that  performed  when  his  vendor 
purchased.  Similarly,  it  is  repetitive  of  the  search  conducted  by  current  and 
previous  mortgage  lenders  in  respect  of  the  same  land.  Existing  arrangements 
require  such  repetition  because  the  search  of  executions  involves  a  request  to 
the  sheriff  to  certify  that  the  sheriff  has  no  relevant  executions  on  hand 
affecting  the  land;  the  sheriffs  certificate  is  provided  to  the  person  who 
requested  it,  and  the  sheriffs  liability  for  the  provision  of  an  erroneous 
certificate  is  unlikely  to  flow  to  any  other  party  who  purchased  property  or 
loaned  money  on  the  strength  of  that  certificate.  In  practice,  virtually  all 
purchasers  and  mortgage  lenders  require  their  own  execution  certificates. 
Therefore,  it  may  be  said  that  the  first  difficulty  presented  by  current 
arrangements  is  the  need  to  perform  repetitive  and  lengthy  searches  of 
executions  each  time  property  governed  by  The  Registry  Act  is  purchased  or 
mortgaged. 


40  As  a  result  of  this  uncertainty,  there  is  no  universal  custom  about  the  period  of  time 
through  which  an  historical  search  of  executions  is  conducted.  Some  lawyers  rely  upon 
section  45(1  )(c)  of  The  Limitations  Act  (see  supra,  note  23)  and  search  for  executions 
against  all  owners  during  the  preceding  twenty  years  only.  Others  rely  on  sections  110,  111 
and  1 12  of  The  Registry  Act;  these  sections  establish  a  forty  year  search  of  title  period,  and 
some  practitioners  believe  that  they  establish  a  forty  year  search  period  for  executions  as 
well.  Their  argument  seems  to  be  rather  weak.  The  Registry  Act  sections  appear  to  apply 
only  to  claims  arising  out  of  "instruments"  registered  in  the  appropriate  registry  office; 
executions  are  not  so  registered  and  are  not  "claims'1  within  the  meaning  of  these  sections. 

Still  other  lawyers  believe  that  a  search  of  executions  must  be  carried  out  against  all 
owners,  even  back  to  the  grant  from  the  Crown  in  some  cases.  They  interpret  section  23(2) 
of  The  Limitations  Act  to  mean  that  once  an  execution  has  been  duly  lodged  and 
continuously  renewed,  it  retains  its  effectiveness  indefinitely.  For  example,  on  this 
interpretation,  an  execution  against  an  owner  in  1900  still  could  be  effective  today,  even  if  a 
good  "root  of  title"  is  found  as  of  1941.  It  is  suggested  that  this  interpretation  is  one  that  a 
court  would  be  unlikely  to  uphold  today,  having  regard  to  the  usual  effect  of  limitation 
periods  under  The  Limitations  Act;  moreover,  a  court  would  be  influenced  by  the  practical 
consequence  that  a  forty  year  search  of  recorded  title  (the  period  established  by  The 
Registry  Act)  would  be  inadequate  since  it  would  not  provide  a  complete  list  of  owners  back 
to  the  Crown  grant  against  whose  names  a  search  of  executions  would  have  to  be  conducted. 

The  basis  of  this  latter  interpretation  is  explained  fully  in  Heighington,  "Executions 
Against  Lands  in  Ontario"  ( 1 929),  7  Can.  B.  Rev.  475,  and  rests  largely  on  the  authority  of 
Poucher  v.  Wilkins  (1915),  33  O.L.R.  1 25  (App.  Div.),  discussed  briefly  in  section  2  of  this 
Chapter.  The  significance  and  authority  of  this  case  today  may  be  doubted.  There  was  no 
consideration  there  of  the  effect  on  conveyancing  of  the  holding  in  that  case:  such 
consideration  was  unnecessary,  the  contest  being  solely  between  the  execution  creditor  and 
the  debtor.  In  1929,  a  forty  year  search  period  was  established  and  a  protective  provision 
barred  claims  arising  from  title  defects  dating  from  earlier  than  the  search  period:  see,  now, 
ss.  110  and  1 1  1  of  The  Registry  Act.  A  court  today  presumably  would  strain  to  uphold 
reliance  on,  at  most,  a  forty  years'  search  of  executions.  Consideration  of  the  effects  of  a 
contrary  holding  on  conveyancing  practice  also  would  be  of  significance  to  a  court  in  such  a 
case. 

Under  the  proposed  new  Limitations  Act,  the  search  would  be  a  maximum  of  sixteen 
years:  see  supra,  note  29. 
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The  mechanics  of  undertaking  such  searches  may  exacerbate  this 
difficulty.  For  land  governed  by  The  Registry  Act,  searches  of  executions  must 
be  undertaken  in  the  sheriff's  office,  which  is  usually  located  in  the  county 
courthouse.  Some  registry  offices  are  equipped  with  electronic  communica- 
tions equipment  that  enables  the  request  for  a  sheriff's  search  and  certificate 
of  executions  to  be  conveyed  to  the  sheriff's  office  from  the  registry  office,  and 
the  sheriff's  response  to  be  conveyed  to  the  registry  office  in  like  manner.  In 
some  larger  offices,  a  person  searching  the  title  to  land  can  fill  out  a  form 
asking  that  a  certificate  of  executions  be  provided.  Teletype  operators  then 
convey  the  request  to  the  sheriffs  office,  where  a  manual  check  of  the  sheriffs 
records  of  executions  against  the  names  on  the  teletyped  request  list  is 
performed.  Where  the  sheriff's  staff  indicates  that  executions  have  been 
lodged  against  the  names  listed,  some  detail  will  be  provided:  frequently,  such 
matters  as  the  execution  number  and  date  of  filing  will  be  mentioned.  In 
registry  offices  that  provide  teletype  operators,  these  details  are  noted  on  the 
copy  of  the  teletyped  request  form  retained  by  the  teletypist.  This  copy  may 
then  be  retrieved  by  the  execution  requisitioner,  but  it  is  not  a  "certificate"  of 
executions  guaranteeing  the  answers  provided.  The  formal  "certificate"  is 
prepared  by  the  sheriff's  office  and  is  mailed  to  the  requisitioner  or  can  be 
picked  up  by  him  at  his  convenience.  The  usual  practice  is  that  a  number  of 
certificates  are  mailed  out  at  the  end  of  each  month,  although  in  the  interim 
lawyers  customarily  act  upon  the  unofficial  copies  of  the  certificates  obtained 
by  them. 

In  registry  districts  in  which  electronic  communications  equipment  is  not 
provided,  physical  attendance  at  a  sheriffs  office  is  required.  In  some  cases, 
the  sheriff's  office  is  near  the  registry  office  so  that  the  physical  inconvenience 
of  being  required  to  search  in  more  than  one  place  is  not  great.  However,  even 
in  these  cases,  the  work  of  searchers  is  disrupted  by  their  being  required  to 
attend  in  two  places.  Time  spent  waiting  in  the  sheriffs  office  is  often  pure 
waste,  since  nothing  else  can  be  accomplished  in  this  period.  The  incon- 
venience is  particularly  acute  where  the  sheriffs  office  is  remote  from  the 
registry  office.  Similarly,  the  inconvenience  is  increased  in  some  cases  where 
judicial  districts  are  merged  or  new  ones  are  created.  "Grandfather  clauses" 
usually  continue  the  effectiveness  of  writs  of  execution  filed,  for  example,  in 
the  sheriffs  office  of  County  A  against  land  that  used  to  be  subject  to  the 
jurisdiction  of  the  registry  office  for  County  A,  but  is  now  subject  to  the 
registry  office  for  County  B.41  The  result  of  this  process  is  that  searches  of 


41  See,  for  example,  The  Territorial  Division  Amendment  Act,  1980,  S.O.  1980,  c.  13, 
proclaimed  in  force  June  1 1,  1980.  Pursuant  to  this  Act,  the  Municipality  of  Metropolitan 
Toronto  forms  the  Judicial  District  of  York  and  the  Regional  Municipality  of  York  forms 
the  Judicial  District  of  York  Region.  S.  2(2)  of  the  Act  then  provides  as  follows: 

2. -(2)  A  writ  of  execution  against  goods  and  lands  delivered  for  execution  to  the 
sheriff  for  the  Judicial  District  of  York  before  this  Act  comes  into  force,  or  to  the 
sheriff  for  the  Judicial  District  of  York  or  the  Judicial  District  of  York  Region  after 
this  Act  comes  into  force  and  before  a  day  to  be  named  by  order  of  the  Lieutenant 
Governor  in  Council  shall  be  deemed  to  have  been  simultaneously  delivered  for 
execution  to  the  sheriff  for  each  of  the  judicial  districts  of  York  and  York  Region. 

By  an  order  referred  to  in  s.  2(2),  effective  October  14,  1980,  a  writ  on  file  in  cither  the 
Judicial  District  of  York  or  the  Judicial  District  of  York  Region  will  continue  to  bind  land 
in  both  Judicial  Districts  until  the  writ  expires. 

See,  also,  The  Execution  Act,  R.S.O.  1 970,  c.  1  52,  s.  32;  The  Land  Titles  Act,  R.S.O. 
1970,  c.  234,  s.  4;  and  R.R.O.  1970,  Reg.  554,  ss.  1-3. 
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executions  may  need  to  be  conducted  in  more  than  one  sheriffs  office  and,  of 
course,  some  of  these  offices  are  a  substantial  distance  removed  from  the 
location  of  the  registry  office  in  which  the  search  of  title  must  be  made.  The 
need  to  search  for  executions  at  a  place  or  at  a  number  of  places  different  from 
the  registry  office  increases  the  difficulties  associated  with  the  need  to  update 
the  search  of  executions  to  the  very  moment  of  closing. 
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The  "Similar  Name"  Problem" 

Another  serious  practical  problem  confronts  persons  concerned  to  ensure 
that  no  writ  of  execution  binds  land  that  is  being  transferred.  By  the  terms  of 
each  agreement  of  purchase  and  sale,  the  vendor  is  required  to  convey 
property  free  and  clear  of  all  encumbrances  and  other  adverse  interests,  save 
only  those  specified  as  excepted  from  this  obligation.  Moreover,  although  time 
limits  are  normally  established  for  the  making  of  "requisitions"  or  objections 
to  title  by  a  purchaser,  and  although  time  is  normally  declared  to  be  "of  the 
essence"  in  the  agreement,  generally  speaking  objections  to  the  existence  of 
writs  of  execution  may  be  made  at  any  time  before  closing.44  The  result  is  that, 
before  closing,  a  vendor  is  obliged  to  satisfy  the  claims  of  execution  creditors 
that  might  otherwise  be  asserted  against  the  land  in  priority  to  the  rights  of  a 
purchaser;  if  the  vendor  fails  to  do  so,  the  purchaser  will  have  a  remedy 
against  the  vendor. 

However,  it  is  not  always  a  simple  matter  to  discover  whether  the  claim  of 
a  particular  creditor  binds  the  land.  The  sheriff  may  be  unable  or  unwilling  to 
issue  a  certificate  guaranteeing  that  no  writs  of  execution  have  been  lodged 
with  him  against  the  relevant  owners  of  the  property  where  there  are  filed  in 
his  office  writs  of  execution  against  persons  with  names  the  same  as  or  similar 
to  any  name  against  which  the  purchaser  has  requested  clearance.  For 
instance,  assume  that  one  of  the  owners  of  the  property  was  a  David  Paul 
Webb  and  that  the  purchaser  requests  an  execution  search  and  a  sheriffs 
certificate  in  respect  of  this  person.  The  sheriff  will  not  issue  a  clear  certificate 
in  the  first  instance  if  he  discovers  writs  naming,  for  example,  David  Webb, 
Paul  Webb,  D.  Paul  Webb,  or  perhaps  even  Paul  D.  Webb,  as  the  judgment 
debtor.45  Therefore,  the  purchaser  is  faced  initially  with  the  sheriffs  refusal  to 
certify  that  the  purchaser  can  acquire  the  land  clear  of  the  interests  of 
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Concerning  the  need  to  update  execution  searches  against  a  vendor  or  mortgagor  to  the 
moment  of  closing,  see  infra,  the  following  section. 

43  For  convenience,  throughout  this  Chapter  we  shall  use  the  term  "similar  name"  problem 
to  refer  to  the  situation  where  the  debtor  against  whom  a  writ  has  been  filed  and  a  vendor,  a 
mortgagor  or  a  predecessor  in  title  against  whom  an  execution  search  is  made,  have  either 
the  same  or  a  similar  name. 

44  Requisitions  can  be  made  until  closing  because  writs  of  execution  are  usually  "matters  of 
conveyancing"  and  not  "matters  of  title",  the  only  matters  in  respect  of  which  a  time  limit 
for  requisitions  is  established  in  the  usual  agreement  of  purchase  and  sale:  see  Howland, 
"Objections  to  Title",  [1960]  L.S.U.C.  Special  Lectures  221. 


4< 


It  would  seem  that  the  general  policy  of  Ontario  sheriffs  is  to  refuse  to  issue  clear 
certificates  when  they  have  on  hand  executions  against  persons  with  names  similar  to  those 
in  respect  of  whom  clear  certificates  are  requested.  In  this  connection,  see  Silva  v.  Atkins 
(1978),  20  O.R.  (2d)  570  (H.C.J. ),  and  Bayham  Investments  Ltd.  v.  Gulf  Oil  Canada  Ltd. 
(unreported:  February  6,  1979,  Ont.  H.C.J.),  discussed  infra,  this  Chapter,  section  4(c)(iv). 
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judgment  creditors  of  David  Paul  Webb.  If  the  debtor  named  in  the  writ  of 
execution  is  not  in  fact  the  vendor,  the  execution  creditor  clearly  cannot  assert 
any  right  against  the  relevant  land,  even  though  the  names  are  similar  or 
identical.  However,  the  purchaser  may  have  a  valid  objection  to  title 
nonetheless.  A  court  will  not  compel  a  purchaser  to  accept  a  title  where  there 
is  a  reasonable  apprehension  that  some  third  party  might  be  able  to  assert 
rights  adverse  to  those  of  the  purchaser.46  Where  an  execution  is  found  against 
a  person  with  a  name  so  similar  to  that  of  the  vendor  or  a  predecessor  in  title 
that  the  sheriff  is  unwilling  to  provide  a  certificate  assuring  a  purchaser  that 
there  are  no  relevant  executions  on  hand,  there  seems  little  doubt  that  the 
purchaser  may  object  to  the  vendor's  title.  As  a  result,  he  may  attempt  to  hold 
back  funds  sufficient  to  satisfy  the  execution,  or  to  withdraw  from  the 
transaction,  until  satisfactory  evidence  is  presented  that  the  execution  debtor 
and  the  vendor  are  different  persons.  Whether  such  a  purchaser  could  be 
compelled  to  complete  the  transaction  is  beside  the  point  in  the  great  majority 
of  cases  where,  as  a  practical  matter,  litigation  cannot  be  seriously 
considered.47 

The  problem  is  resolved  easily  if  the  dates  of  lodging  of  the  relevant  writs 
of  execution  are  after  the  date  on  which  Webb  sold  the  property.  In  such  a 
case,  whatever  land  the  writs  may  now  bind,  they  never  did  bind  the  property 
in  question,  as  it  was  disposed  of  before  the  effective  date  of  the  writ.48  If, 
however,  the  writ  was  filed  during  David  Paul  Webb's  tenure,  or  if  Webb  is  the 
current  owner,  the  purchaser  must  assure  himself  that  Webb,  the  judgment 
debtor,  is  not  Webb,  the  vendor,  or  he  must  require  that  the  judgment  debt  be 
satisfied  and  the  writ  of  execution  removed  from  the  sheriff's  register. 
Assuming  that  the  vendor  is  in  fact  Webb,  the  judgment  debtor,  the  vendor 
usually  will  arrange  to  pay  the  judgment  debt  so  that  a  clear  execution 
certificate  can  be  issued  before  closing.  This  process  is  critical  to  execution 
creditors:  satisfaction  of  a  judgment  debt  when  a  landowner  proposes  to  deal 
with  his  property  is  considerably  more  frequent  than  satisfaction  of  the  debt 
by  sale  of  the  land  by  a  sheriffs  execution  sale. 

However,  assuming  that  Webb,  the  vendor,  is  not  in  fact  Webb,  the 
judgment  debtor,  the  purchaser  clearly  must  satisfy  himself  of  the  non- 
identity  of  the  two  persons  so  that  he  can  complete  the  purchase  free  of  the 
claims  of  any  execution  creditors  despite  his  inability  to  procure  a  clear 
sheriff's  certificate.  What  evidence  will  be  sufficient  to  answer  a  purchaser's 
objection  concerning  a  "similar  name"  execution?  It  appears  that  the  only 
perfect  evidence  that  can  be  presented  by  a  vendor  to  a  purchaser  in  such  cases 
is  an  affidavit  of  the  execution  creditor  stating  that  the  execution  debtor  is  not 
the  same  person  as  the  vendor  or  a  predecessor  in  title.  Assuming  that  no 
serious  question  can  be  raised  about  whether  it  was  actually  the  execution 
creditor  who  swore  the  affidavit,  there  seems  to  be  little  doubt  that  no  court 
would  excuse  a  purchaser  from  completing  on  the  basis  of  the  inability  to 
procure  a  clear  certificate  of  executions  where  the  vendor  had  presented  the 
purchaser  with  the  creditor's  affidavit. 


46 


Pyrke  v.  Waddingham  (1852),  68  E.R.  813  (Ch.);  Logan  v.  Stein,  [1958]  O.W.N.  343 
(C.A.);  see,  generally,  Innes,  "The  Doctrine  of  Marketable  Title  in  Canada"  (1976),  25 
U.N.B.L.J.97. 

Two  of  the  many  "good  faith"  cases  are  cited  infra,  note  5 1 .  See,  also,  supra,  note  44. 

48  Sqq  The  Execution  Act,  R.S.O.  1970,  c.  152,  s.  10(1). 
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However,  it  is  easy  to  conceive  of  the  difficulties  entailed  in  obtaining 
evidence  of  this  sort.  The  execution  creditor  must  be  located  and  must  be 
convinced  that  he  should  respond  to  the  vendor's  request  to  provide  the 
required  affidavit.  To  these  difficulties  should  be  added  the  largely  insur- 
mountable problem  that  arises  when  a  similar  name  problem  crops  up  at  the 
last  moment  before  closing.  It  is  usually  impossible  to  procure  appropriate 
affidavit  evidence  from  the  creditor  in  the  very  short  time  remaining  between 
the  discovery  of  the  problem  and  the  proposed  time  of  closing. 

Short  of  the  perfect  evidence  provided  by  a  creditor's  affidavit,  there  are 
many  other  less  satisfactory  modes  of  showing  that  the  execution  in  question 
does  not  bind  the  property  being  sold  or  mortgaged.  Reliance  upon  such  less 
perfect  evidence  is  dependent  upon  cooperation  between  the  parties  involved. 
The  possibilities  for  the  cooperative  resolution  of  "similar  name"  problems 
include  the  following: 

1.  The  purchaser  may  agree  to  accept  the  affidavit  of  the  creditor's 
solicitor,  who  can  be  identified  from  the  name  of  the  writ  of 
execution  and  ordinarily  can  be  located  more  easily  than  can  the 
creditor  himself.  The  affidavit  will  state  that  the  execution  is  against 
a  party  other  than  the  current  vendor  or  predecessor. 

2.  The  purchaser  may  agree  to  accept  the  affidavit  of  some  other  party 
who  swears  to  non-identity.  Frequently,  purchasers  will  accept  the 
affidavits  of  the  vendors  themselves,  although  such  affidavits  are 
clearly  selfserving.  Sometimes  they  will  require  and  can  procure  the 
affidavit  of  the  vendor's  solicitor. 

3.  In  some  cases,  vendor  and  purchaser  will  agree  to  some  sort  of 
escrow  arrangement  whereby  sufficient  funds  will  be  held  in  trust 
until  adequate  proof  of  non-identity  can  be  procured. 

In  each  of  these  cases,  assuming  that  the  parties  do  agree,  the  transaction  can 
be  completed.  Moreover,  there  is  always  the  possibility  that  one  of  the  parties 
can  provide  the  sheriff  with  sufficient  evidence  to  enable  the  sheriff  to  issue  a 
clear  execution  certificate,  even  though  executions  against  a  similarly-named 
person  have  been  filed. 

The  "similar  name"  problem  is  a  very  critical  practical  difficulty  caused 
by  the  operation  of  a  writ  of  execution  as  a  general  lien  and  by  the  current 
arrangements  for  ascertaining  whether  writs  of  execution  affect  land.49  The 
problem  obviously  is  magnified  considerably  where  a  relevant  owner  of  the 
land  has  a  common  name  such  as  Smith.  The  problem  is  exacerbated  by  the 
requirement  of  an  historical  search  of  executions  each  time  property  governed 
by  The  Registry  Act50  is  dealt  with.  The  more  owners  against  whom  executions 
must  be  searched,  the  greater  the  likelihood  that  the  "similar  name"  problem 
will  arise  with  respect  to  at  least  one  of  them. 

As  well,  it  is  not  always  easy  to  tell  who  will  bear  the  brunt  of  the 
inconvenience  caused  by  the  attempt  to  ensure  that  the  judgment  debtor  is  not 


49  See,  generally,  Manitoba  Law  Reform  Commission,  Report  on  The  General  Register 
( 1 980),  especially  at  5  et  seq. 

50  R.S.O.  1970,  c.  409. 
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the  same  person  as  the  vendor.  It  may  appear  that  the  vendor  will  suffer  most, 
because  it  will  be  he,  or  his  solicitor,  who  in  the  first  instance  must  secure 
evidence  satisfactory  to  the  purchaser  that  he  and  the  debtor  are  different 
persons.  However,  the  purchaser  will  suffer  the  uncertainty  of  not  knowing 
whether  sufficient  evidence  can  be  obtained  for  the  transaction  to  close. 
Particularly  in  the  case  of  residential  home  buyers  -  -  the  vast  majority  of 
purchasers  —  whose  moving  plans  are  relatively  inflexible,  the  uncertainty  or 
unexpected  delays  in  closing  may  work  substantial  hardship. 

Moreover,  it  is  not  always  the  vendor's  solicitor  who  will  be  engaged  in 
the  often  difficult  and  time-consuming  task  of  attempting  to  assemble 
satisfactory  evidence  of  the  non-identity  of  the  vendor  and  an  execution 
debtor.  The  vendor  may  make  some  efforts  that  do  not  yield  evidence  sufficient 
to  satisfy  the  purchaser.  The  purchaser  then  may  be  told  that  these  efforts  are 
all  that  he  may  reasonably  expect,  and  that  if  more  substantial  evidence  is 
needed,  the  purchaser  must  uncover  it  for  himself.  The  vendor  normally  will 
be  able  to  rely  on  a  standard  clause,  found  in  almost  every  agreement  of 
purchase  and  sale,  that  allows  the  vendor  to  rescind  the  contract,  and  renders 
him  liable  only  for  the  return  of  the  deposit,  where  the  vendor  is  "unable  or 
unwilling"  to  provide  sufficient  title  guarantees.  Whether  the  vendor  could 
exercise  such  rights  successfully  in  these  circumstances  is  in  one  sense  beside 
the  point.51  His  threat  to  do  so  often  requires  the  purchaser's  solicitor  to 
attempt  to  locate  execution  creditors  or  their  solicitors  in  order  to  procure 
satisfactory  evidence  of  the  non-identity  of  the  debtor  and  vendor,  and  in  the 
end  may  entail  additional  expense  to  the  purchaser  whose  solicitor  must 
expend  this  additional  search  time. 

In  connection  with  the  "similar  name"  problem  considered  above, 
reference  should  be  made  to  section  1 1  of  The  Execution  Act,52  enacted  to  help 
resolve  the  difficulties  caused  by  the  problem.  Section  1 1  now  provides  as 
follows: 

1 1 .-( 1 )  Where  the  name  of  an  execution  debtor  set  out  in  a  writ  of  execution  is 
not  that  of  a  corporation  or  the  firm  name  of  a  partnership,  the  writ  does  not  bind 
the  lands  of  the  execution  debtor  unless, 

(a)  the  name  of  the  execution  debtor  set  out  in  the  writ  includes  at  least 
one  given  name  in  full;  or 

(b)  a  statutory  declaration  of  the  execution  creditor  or  his  solicitor  is  filed 
with  the  sheriff  identifying  the  execution  debtor  by  at  least  one  given 
name  in  full. 

(2)  Subject  to  subsection  3,  where  a  statutory  declaration  is  filed  under  clause 
b  of  subsection  1,  the  name  of  the  execution  debtor  set  out  in  the  writ  shall  be 
deemed  to  contain  the  given  names  affirmed  in  the  declaration  and  the  writ  binds 
land  from  the  time  the  declaration  is  filed. 


51  Requirements  that  a  party  make  good  faith  efforts  to  fulfill  his  obligations  before  claiming 
the  advantage  of  a  condition  inserted  for  his  benefit  limit  the  otherwise  apparently  broad 
terms  of  such  clauses:  see  Mason  v.  Freedman,  [1958]  S.C.R.  483  and  Hurler  v.  Roy 
(1921),  50O.L.R.  281  (App.  Div.). 


52 


R.S.O.  1970,  c.  152,  s.  11,  enacted  in  substance  by  The  Execution  Amendment  Act,  1960- 
61,  S.O.  1960-61,  c.  25,  s.  2. 
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(3)  Where  a  statutory  declaration  is  filed  under  clause  b  of  subsection  1  in 
respect  of  a  writ  of  execution  of  which  a  copy  has  been  transmitted  to  the  proper 
master  of  titles  under  section  153  of  The  Land  Titles  Act,  the  sheriff  shall 
transmit  a  copy  of  the  declaration  to  the  proper  master  of  titles  and  the  writ  does 
not  bind  land  registered  under  The  Land  Titles  Act  until  a  copy  of  the  declaration 
has  been  received  by  the  proper  master  of  titles. 

Regardless  of  whether  section  1 1  was  initially  of  any  assistance,  there  is  no 
doubt  that  the  problem  that  it  addressed  still  exists  today,  in  a  more 
aggravated  form,  and  creates  substantial  practical  difficulties  for  parties  to  a 
real  estate  transaction. 

As  indicated,  the  "similar  name"  problem  is  increased  by  the  require- 
ment to  update  the  search  of  executions  to  the  very  moment  of  closing.  The 
method  of  searching  at  this  juncture  is  the  same  as  the  method  of  searching 
earlier;  however,  the  time  frame  makes  the  "similar  name"  problem  even 
more  frustrating  and  difficult  to  resolve.  Although  a  clear  certificate  may  have 
been  provided  earlier  in  respect  of  the  current  vendor,  a  subsequent, 
intervening  execution  may  be  filed  against  a  person  with  a  similar  name  and 
may  appear  on  the  execution  subsearch.  Since  a  writ  of  execution  binds 
Registry  Act  land  immediately  upon  being  lodged  with  the  sheriff,  the  rights 
of  the  purchaser  would  be  subject  to  those  of  the  intervening  creditor  if  the 
debtor  and  the  vendor  are  the  same  person.  If  it  is  to  be  shown  that  the  debtor 
and  vendor  are  not  the  same  person,  once  again  satisfactory  evidence  must  be 
provided.  The  difficulty  of  obtaining  such  information  at  the  last  moment 
before  the  transaction  is  scheduled  to  close  can  hardly  be  overestimated.  If  the 
execution  is  for  a  small  amount,  the  parties  may  be  able  to  agree  to  close  on  the 
undertaking  of  the  vendor's  solicitor  to  hold  in  escrow  sufficient  funds  to  pay 
the  execution  in  full  until  satisfactory  proof  of  the  non-identity  of  the  vendor 
and  execution  debtor  can  be  provided.  If  the  execution  is  for  a  larger  amount, 
alternative  arrangements  may  be  required:  the  date  of  closing  may  have  to  be 
postponed,  again  with  attendant  inconvenience  to  vendor  and  purchaser. 


(it)  Land  Registered  Under  The  Land  Titles  Act 

The  above  discussion  of  problems  created  for  parties  to  a  real  estate 
transaction  by  existing  arrangements  has  been  cast  solely  in  relation  to  the 
registry  system.  Similar,  but  significantly  less  acute,  problems  occur  where 
land  is  governed  by  The  Land  Titles  Act."  It  will  be  recalled  that  writs  of 
execution  bind  land  titles  property  only  after  a  copy  of  the  writ  has  been 
delivered  by  a  sheriff  to  the  relevant  land  titles  office  and  received  by  the 
master  of  titles  and  recorded  in  the  appropriate  register;54  all  land  titles  land  in 
the  relevant  land  titles  division  is  then  subject  to  the  execution  creditor's 
rights.  When  purchasers  "search  the  title"55  to  land  titles  property  they 


S3 


R.S.O.  1970,  c.  234. 


54  See  The  Land  Titles  Act,  ibid.,  s.  153,  as  amended  by  The  Land  Titles  Amendment  Act, 
1980,  SO.  1980,  c.  49,  s.  14(1). 


55 


Technically,  the  title  is  that  shown  in  the  property  parcel  register  in  the  appropriate  land 
titles  office  and  no  historical  "search  of  title"  is  necessary.  Exceptions  to  The  Land  Titles 
Act  guarantee  of  title  require  some  significant  degree  of  off-the-register  searching  and  title 
assessment,  and  it  is  convenient  to  refer  to  "searches  of  title"  in  both  land  registration 
systems. 
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propose  to  buy,  they  ordinarily  will  conduct  a  search  for  executions.  This 
search  generally  is  more  simple  than  the  corresponding  search  in  respect  of 
Registry  Act  land.  In  almost  all  cases,  the  "search"  for  executions  is  in  respect 
of  executions  filed  against  the  current  registered  owner  of  the  land.  Any 
concern  for  writs  filed  against  former  owners  is  virtually  eliminated  as  a  result 
of  section  51  (6)  of  The  Land  Titles  Act,  which  provides  as  follows: 

51. -(6)  The  title  of  the  registered  owner  for  the  time  being  of  land  or  of  a 
charge  is  subject  to  enforceable  writs  of  execution  against  him  that  have  been 
recorded  under  section  153,  but  no  writ  of  execution  against  a  prior  registered 
owner  is  enforceable  in  respect  of  the  land  or  charge  unless  a  note  of  such  writ  has 
been  entered  in  the  title  register. 

Practically,  the  system  works  as  follows.  When  a  purchaser  buys 
property,  there  is  usually  a  preliminary  search  for  executions  and  an 
additional  search  just  before  closing.  Where  a  land  titles  office  staff  member 
certifies  that  no  executions  affect  the  owner  of  the  parcel,  the  transfer  to  the 
purchaser  then  is  inscribed  in  the  register.  If  the  land  titles  office  staff  member 
errs,  by  failing  to  notice  that  there  was  indeed  an  execution  against  the  vendor, 
the  execution  creditor  cannot  assert  execution  rights  against  the  land,  but 
must  exercise  them  against  The  Land  Titles  Assurance  Fund  instead.56  If, 
however,  an  apparently  relevant  execution  is  found  just  before  the  purchaser 
proposes  to  register  his  transfer,  the  transfer  will  be  inscribed  in  the  land  titles 
property  parcel  register  "subject  to  the  rights"  of  the  execution  creditor.  To 
avoid  taking  subject  to  these  rights,  the  purchaser  must  ensure  that  the 
execution  claim  is  satisfied  and  the  execution  removed  from  land  titles  records, 
or  must  satisfy  the  master  of  titles  that  the  judgment  debtor  is  not  the  same 
person  as  the  vendor. 

The  result  of  these  arrangements  is  that,  when  a  prospective  purchaser 
searches  executions,  he  need  be  concerned  only  with  executions  against  the 
current  registered  owner  or  with  those  expressly  noted  in  the  property  parcel 
register.  Since  very  few  purchasers  will  complete  their  purchases  unless  their 
transfer  can  be  inscribed  clear  of  all  interests  of  execution  creditors,  it  is  very 
rare  to  find  a  transfer  inscribed  "subject  to  the  rights"  of  creditors. 
Consequently,  in  the  vast  majority  of  cases,  a  purchaser  is  concerned  with 
executions  against  the  current  owner  only.  As  a  result,  the  magnitude  of  the 
"similar  name"  problem  is  reduced  appreciably  compared  with  the  signifi- 
cance of  the  problem  in  relation  to  the  conveyancing  of  Registry  Act  land. 

However,  although  the  land  titles  system  generally  eliminates  the  need 
for  an  historical  search  and  thereby  virtually  eliminates  the  "similar  name" 
problem  with  respect  to  previous  owners,  the  "similar  name"  problem  may 
cause  serious  difficulties  immediately  prior  to  closing  a  land  titles  transaction. 
Just  as  is  the  case  in  The  Registry  Act  system,  a  search  of  executions  must  be 
conducted  immediately  before  closing,  limited  to  updating  the  search  in 
respect  of  executions  against  the  current  vendor.  This  requirement  to  update 
searches  of  executions  means  that  virtually  all  of  the  problems  created  by  the 
similar  requirement  under  The  Registry  Act  also  are  present  under  The  Land 
Titles  Act.  The  "similar  name"  problem  may  present  itself  anew,  and  a  last 


See  The  Land  Titles  Act,  R.S.O.  1970,  c.  234,  ss.  61-66. 


89 


minute  effort  is  required  to  procure  the  evidence  that  will  permit  the  transfer 
to  be  inscribed  in  the  property  register  clear  of  the  claims  of  execution 
creditors. 

The  Land  Titles  Act  contains  a  number  of  provisions  specifically 
intended  to  ease  the  ''similar  name"  problem.  Section  153(6)  and  (7)57 
prevents  a  writ  from  "binding"  land  titles  land  unless  the  names  of  the 
execution  debtor  and  the  vendor  are  at  least  similar;  but  even  then  the  master 
of  titles  can  declare  the  names  to  be  insufficiently  similar,  in  which  case  the 
execution  will  not  affect  purchasers.  Directions  from  the  Director  of  Titles 
prescribe  the  manner  in  which  the  discretion  of  masters  of  title  should  be 
exercised:58 


EXECUTIONS  AGAINST  SIMILAR  OR  IDENTICAL  NAMES 

Title  will  be  made  subject  to  any  writ  issued  against  a  judgment  debtor  whose 
name  is  similar  or  identical  to  the  name  of  the  registered  owner  as  it  appears  on 
the  Register,  unless  the  application  or  instrument  is  accompanied  by  an  Affidavit 
. .  .  made  by  the  registered  owner  or  his  solicitor  deposing  that  the  registered 
owner  is  not  the  person  named  in  the  writ.  One  of  two  or  more  registered  owners 
cannot  make  the  affidavit  with  respect  to  a  co-owner.  However,  where  the  amount 
of  the  writ  of  execution  is  over  $5,000,  and  the  Land  Registrar  considers  the 
names  of  the  judgment  debtor  and  the  registered  owner  sufficiently  similar  to 
warrant  it,  he  may  require  either  (a)  a  statutory  declaration  of  the  solicitor  for  the 
registered  owner  .  . .  unequivocally  declaring  that  his  client  is  not  the  same  person 
as  the  judgment  debtor  shown  on  the  writ;  or  (b)  a  written  acknowledgement  by 
the  judgment  creditor  or  his  solicitor  indicating  that  the  registered  owner  is  not 
the  same  person  as  the  judgment  debtor  named  in  the  writ. 

A  judgment  creditor  may  also  release  a  specific  property  being  dealt  with  even 
though  the  registered  owner  is  the  judgment  debtor  . .  . 

The  current  policy  as  to  the  evidence  required  in  respect  of  identical  or  similar 
names  is  subject  to  modification  by  the  Director  of  Titles  at  any  time. 
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S.  153(6)  and  (7)  provides  as  follows: 

153. -(6)  Where  an  execution  or  other  writ  is  issued  against  the  registered  owner 
under  a  different  name  from  that  under  which  he  is  registered,  the  writ  has  no  effect 
under  this  Act  unless  the  person  who  sues  out  the  writ,  or  his  solicitor,  gives  a  notice  to 
the  proper  master  of  titles  stating  the  name  under  which  the  execution  debtor  is 
registered  and  otherwise  in  the  form  or  to  the  effect  prescribed  or  unless  a  like  notice  is 
written  upon  the  copy  of  the  writ. 

(7)  Where  land  is  being  transferred  or  charged  and  where  a  notice  under 
subsection  6  has  not  been  given,  a  writ  of  execution  or  renewal  thereof  does  not  bind 
the  land  being  transferred  or  charged  as  against  the  transferee  or  chargee  if  the 
proper  master  of  titles  decides  that  the  name  of  the  execution  debtor  appearing  in  the 
writ  or  renewal  thereof  and  the  name  of  the  registered  owner  as  it  appears  in  the 
records  of  the  land  titles  office  do  not  represent  the  same  person,  and  he  issues  a 
certificate  accordingly. 

Land  Titles  Procedural  Guide,  Chapter  16,  amended  by  Bulletin  No.  80039  (December 
18,  1980),  issued  by  the  Ministry  of  Consumer  and  Commercial  Relations,  Property  Rights 
Division,  Legal  and  Surveys  Standards  Branch. 
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APPLICATION  TO  DELETE  EXECUTIONS 

This  Application  ...  is  used  when  a  Writ  of  Execution  is  already  entered  on  the 
Parcel  Register.  For  example,  the  parties  to  a  transaction  may  agree  to  register 
subject  to  executions  where  it  was  not  possible  to  produce  the  evidence  required  to 
register  free  of  an  execution  on  the  date  of  closing.  When  the  evidence  is 
furnished,  the  vendor,  purchaser  or  either  of  their  solicitors  are  then  in  a  position 
to  make  the  Application. 

It  can  thus  be  seen  that  where  a  similar  name  problem  arises  in  the  land 
titles  system,  a  clear  transfer  can  be  achieved  only  by  adducing  evidence 
satisfactory  to  the  master  of  titles.  The  evidence  that  will  be  accepted  to 
satisfy  the  master  will  vary,  depending  upon  the  amount  of  the  judgment  debt 
and  upon  the  degree  of  name  similarity,  from  evidence  that  is  fairly  easily 
obtained  —  an  affidavit  of  the  owner  —  to  evidence  that  may  be  impractica- 
ble, costly  or  difficult  to  procure,  that  is,  a  statutory  declaration  of  the  owner's 
solicitor  or  a  written  acknowledgment  by  the  creditor  or  his  solicitor. 

Two  points  should  be  noted  here.  First,  the  land  titles  system  is  content  to 
rely  upon  self-serving  evidence,  reflected  in  the  affidavit  by  a  vendor,  and  to 
pay  compensation  out  of  the  Assurance  Fund  to  creditors  harmed  by  false 
affidavits.  Secondly,  even  where  self-serving  evidence  is  acceptable  to  a  master 
of  titles,  the  more  specific  form  of  affidavit  evidence  is  required,  setting  out 
particular  executions  discovered  by  land  titles  office  staff,  and  asserting  that 
the  vendor  is  not  the  debtor  named  in  any  of  those  writs.  The  effect  of 
requiring  such  specific  affidavits  is  to  exacerbate  "similar  name"  problems, 
particularly  where  they  arise  at  closing.  Such  affidavits  cannot  be  prepared  in 
advance,  since  execution  dates,  amounts  and  creditors  cannot  be  known  in 
advance.  Moreover,  the  Law  Society  of  Upper  Canada  has  prohibited  the 
practice,  once  fairly  widespread,  of  lawyers'  taking  to  the  closing  signed  and 
sworn  blank  affidavits  —  in  which  the  client  "swore  verbally"  that  no 
executions  whatsoever  were  outstanding  against  him  —  and  then  filling  in 
particulars  of  any  similar  name  executions  discovered  just  before  closing.  It 
also  may  be  argued  that  such  specificity  provides  no  greater  guarantee  against 
the  existence  of  executions  than  would  a  general  denial  of  executions, 
although  perhaps  specificity  can  be  justified  as  a  means  of  prodding  the 
memory  of  a  debtor  who  may  have  forgotten  about  a  particular  execution  until 
confronted  with  dates,  amounts  and  creditors'  identities.  However,  neither 
general  nor  specific  affidavits  protect  against  truly  fraudulent  vendors. 

It  is  difficult  to  convey  the  strong  sense  of  resentment  and  frustration  felt 
by  solicitors  and  conveyancers  and,  through  them,  purchasers,  mortgagees, 
vendors,  and  mortgagors,  when  the  present  arrangements  for  searching 
executions  cause  tightly  organized  schedules  of  closings,  particularly  on  peak 
days,  to  come  unstuck,  or  require  a  substantial  amount  of  work  to  produce  the 
evidence  that  will  enable  transactions  to  close  free  of  the  claims  of  execution 
creditors.  While  the  nature  of  conveyancing  arrangements  under  The  Land 
Titles  Act  eliminates  some  of  the  pressing  problems  found  where  Registry  Act 
land  is  being  searched  and  conveyed,  these  arrangements  do  not  eliminate  all 
of  the  problems. 

As  we  have  said,  it  is  not  just  parties  to  a  real  estate  transaction  and  their 
solicitors  who  bear  the  burden  of  the  system  described  above;  other  groups 
share  this  burden.  We  shall  turn  now  to  a  consideration  of  the  effect  of  the 
system  on  judgment  creditors. 
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(b)    Judgment  Creditors 


The  present  law  permits  writs  of  execution  to  bind  all  land  interests 
currently  owned  and  subsequently  acquired  by  a  judgment  debtor  within  the 
particular  county  or  land  titles  division  in  which  the  writs  are  filed.  These  writs 
operate  as  general  liens  and  therefore  do  not  require  registration  against 
particular  parcels  of  land.  There  is  no  doubt  that  this  system  provides 
substantial  advantages  to  judgment  creditors  in  their  quest  to  collect  their 
judgment  debts.  In  order  to  bind  property  interests,  creditors  need  not  attempt 
to  discover  what  interests  are  owned  by  their  debtors,  beyond  identifying 
counties  or  land  titles  divisions  within  which  it  is  believed  their  debtors  own 
property.  Although  judgment  creditors,  almost  without  exception,  file  writs  of 
execution  in  one  or  more  sheriffs'  and  land  titles  offices,  as  we  have  noted  very 
few  sales  under  execution  are  commenced,  and  an  even  smaller  number  are 
carried  through  to  completion.  In  the  vast  majority  of  cases,  creditors  appear 
content  to  wait  until  their  debtor  attempts  to  sell  or  mortgage  his  property 
because  the  prospective  purchaser  or  mortgagee  will  insist  upon  the 
satisfaction  of  outstanding  executions  from  the  proceeds  of  the  transaction. 

The  overall  effect  of  this  state  of  affairs  should  be  noted.  Instead  of 
creditors  seeking  out  land  owned  by  their  debtors,  purchasers  and  mortgagees 
buying  land  or  lending  money  on  the  security  of  land  in  effect  "report"  the 
existence  of  such  land  to  creditors  where  the  vendors  or  mortgagors  are 
debtors.  The  direct  and  indirect  costs  of  allowing  creditors  to  "enforce"  their 
judgment  debts  in  this  rather  oblique  manner  include  the  following:  part  of  the 
cost  of  running  sheriffs'  offices;  the  cost  of  maintaining  separate  alphabetical 
executions  indices  at  land  titles  offices;  the  financial  and  other  costs  incurred 
by  buyers,  sellers  and  lenders,  and  described  in  the  previous  two  sections  of 
this  Chapter,  that  is,  the  cost  of  searching  and  subsearching  for  executions, 
resolving  "similar  name"  problems  and  preparing  and  procuring  relevant 
statements  and  affidavits.  To  repeat,  these  are  all  costs  attributable,  in  whole 
or  in  part,  to  permitting  judgment  creditors  to  bind  all  land  interests  of  a 
debtor  and  to  enjoy  their  priority  over  subsequent  purchasers  and  mortgagees 
without  registration  against  individual  parcels  and  without  the  commence- 
ment of  any  proceedings  to  sell  the  land  under  execution.59 

Although  creditors  thus  derive  a  clear  benefit  at  the  expense  of  others 
who  wish  to  engage  in  land  transactions,  current  procedural  arrangements  are 
not  regarded  as  ideal  by  creditors.  A  major  concern  of  creditors  is  with  the 
limited  binding  effect  of  writs  of  execution.  As  we  have  noted  earlier,  a  writ 
binds  Registry  Act  land  situate  only  within  the  bailiwick  of  the  sheriff  in 
whose  office  it  is  filed,60  and  binds  Land  Titles  Act  land  situate  only  within  the 
geographic  boundaries  of  the  land  titles  division  in  which  it  is  filed.61  To  bind 
all  of  the  debtor's  current  and  subsequently  acquired  land  interests,  a  creditor 
would  be  obliged  to  file  a  copy  of  the  writ  in  every  sheriff's  office  and  in  every 
land  titles  office  in  Ontario.  This  course  of  action  is  certainly  not  the  norm. 
Ordinarily,  creditors  will  file  their  executions  in  one,  or  perhaps  two,  sheriffs' 
offices  and  land  titles  offices.  The  offices  selected  will  be  chosen,  for  example, 


59  See  Manitoba  Law  Reform  Commission,  Report  on  The  General  Register  (1980),  at  14. 

60  See  The  Execution  Act,  R.S.O.  1970,  c.  152,  s.  10(1). 

61  See  ibid.,  and  The  Land  Titles  Act,  R.S.O.  1970,  c.  234,  s.  153.  See,  also,  supra,  note  13. 
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because  the  creditor  knows62  that  the  debtor  owns  or  plans  to  become  an  owner 
of  some  interest  in  land  within  a  particular  jurisdiction.  In  addition,  the 
creditor  may  know  that  a  significant  number  of  persons  have  land  interests 
within  more  than  one  jurisdiction;  for  example,  many  Toronto  residents  own 
cottages  in  a  relatively  small  number  of  northern  Ontario  judicial  districts. 

There  is  no  doubt  that,  given  the  sources  of  information  open  to  creditors, 
much  of  the  filing  of  writs  of  execution  involves  guesswork  and  ultimately 
proves  fruitless.  Frequently,  the  debtor  has  no  land  interest  within  the 
jurisdiction  in  which  a  writ  is  filed,  although  he  may  have  such  interests 
elsewhere.  Since,  out  of  an  abundance  of  caution,  creditors  often  file  in  at  least 
one  land  titles  office  as  well  as  in  one  sheriff's  office,  excessive  filing  is  the 
normal  practice.  Consequently,  a  system  that  would  enable  a  single  filing  to 
bind  all  of  a  debtor's  land  interests  within  Ontario  is  seen  as  desirable  by  a 
great  many  judgment  creditors  and  their  legal  advisors.  We  shall  return  to  this 
matter  below.63 

Before  leaving  our  discussion  of  the  implications  of  the  enforcement 
system  for  judgment  creditors,  it  should  be  noted  that  the  right  to  bind  land 
without  registering  some  notice  of  claim  against  the  land  is  not  granted  to 
creditors  in  all  other  jurisdictions.64  In  some  jurisdictions,  judgment  debtor 
examinations  and  other  sources  of  information  must  be  relied  upon  to  identify 
land  in  which  the  judgment  debtor  has  an  interest,  and  registration  of  the 
creditor's  claim  against  such  land  is  necessary  in  order  for  the  creditors  to 
claim  priority  over  good  faith  purchasers  and  mortgagees  from  the  debtor.  We 
shall  discuss  the  possibility  of  direct  parcel  registration  at  a  later  juncture. 
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(c)     Operators  of  the  System 

Existing  procedural  arrangements  for  the  binding  of  land  by  writs  of 
execution  pose  problems  for  those  in  charge  of  maintaining  the  enforcement 
registers  —  that  is,  sheriffs  and  masters  of  titles  —  and  also  vitally  affect  The 
Land  Titles  Assurance  Fund.66 

The  brunt  of  day-to-day  difficulties  is  borne  by  the  sheriffs  across 
Ontario,  and  particularly  the  sheriffs  within  whose  bailiwicks  many 
executions  are  filed  and  many  real  estate  transactions  occur.  Consequently, 
the  problems  we  here  discuss  are  most  acute  for  sheriffs  responsible  for 


62 


For  example,  the  debt  may  arise  because  of  credit  granted  to  the  debtor,  in  which  case  a 
substantial  amount  of  information  will  have  been  gathered  before  the  credit  was  extended. 
Judgment  debtor  examinations,  as  well  as  other  discovery  proceedings,  were  considered  in 
Chapter  4  of  Part  I  of  our  Report. 

See  infra,  this  Chapter,  section  4(b) (i)a. 

For  example,  British  Columbia  recently  enacted  the  Execution  Amendment  Act,  1978, 
S.B.C.  1978,  c.  19  —  now  the  Court  Order  Enforcement  Act,  R.S.B.C.  1979,  c.  75,  ss.  74  et 
seq.  —  which,  as  of  October  30,  1979,  requires  executions  to  be  registered  against  the  title 
to  individual  land  parcels.  See  infra,  this  Chapter,  section  4(b)(i)b(  1 ). 

See  infra,  this  Chapter,  sections  4(b)(i)b  and  4(b)(ii). 

See  The  Land  Titles  Act,  R.S.O.  1970,  c.  234,  ss.  61-66. 
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enforcement  in  such  large  centres  as  Toronto,  Hamilton,  Ottawa  and  London. 
The  sheriffs  must  maintain  comprehensive  facilities  for  the  receipt,  indexing 
and  storage  of  writs  of  execution.  These  facilities  are  operated  manually  and 
account  for  much  of  the  delay  in  the  sheriffs'  offices;  this  manual  system  also 
increases  the  risk  of  error  and  consequently  the  exposure  to  civil  liability  of  the 
sheriffs  and  ultimately  the  Crown. 

The  sheriffs  must  be  prepared  to  provide  certificates  guaranteeing  that 
there  are  no  executions  on  hand  against  a  particular  person  or  to  provide  basic 
details  of  writs  of  execution  that  have  been  filed.  These  functions  involve  a 
manual  search  through  the  alphabetical  file  indices  maintained  by  the  sheriffs, 
to  see  whether  writs  appear  to  be  lodged  against  persons  with  names  similar  to 
those  in  respect  of  whom  requests  for  certificates  have  been  made.  We 
understand  that  sheriffs  do  not  provide  separate  arrangements  for  the  filing  of 
writs  in  respect  of  large  and  small  sum  judgments.  The  problem,  of  course,  is 
magnified  during  peak  periods,  when  considerable  strain  is  placed  on  the  staff 
of  the  sheriff's  office  in  supplying  information  and  details  concerning  writs 
filed  in  that  office.  The  volume  of  work  is  multiplied  by  the  need  to  undertake 
historical  searches  of  execution  in  respect  of  registry  land;  although  ten 
previous  owners  may  have  been  certified  clear  of  executions  when  property 
was  acquired,  for  example,  in  June  1978,  those  same  ten  prior  owners  would 
have  to  be  certified  clear  once  again  if  the  property  were  sold  in  September 
1978.  This  volume  of  work  makes  it  extremely  difficult  for  the  staff  to  perform 
its  task  expeditiously. 

Where  writs  of  execution  have  been  discovered,  the  sheriff's  staff  must 
make  judgments  about  the  degree  of  similarity  between  the  names  on  such 
writs  and  the  names  of  persons  in  respect  of  whom  execution  certificates  are 
sought.  On  such  judgments  will  depend  the  liability  of  sheriffs  for  prejudicing 
creditors  by  failing  to  discover  particular  executions.  Moreover,  judgments 
concerning  the  degree  of  similarity  will  determine  how  often  practitioners  will 
be  confronted  with  annoying  "similar  name"  problems.  The  practice  of 
sheriffs  varies  from  one  bailiwick  to  the  next,  but  it  appears  that  the  size  of  the 
monetary  judgment  involved  generally  will  tend  to  influence  the  degree  of 
similarity  that  will  be  countenanced  before  a  clear  certificate  is  refused.  In 
addition,  where  there  is  a  "similar  name"  problem,  it  seems  that  the  practices 
of  sheriffs  vary  with  respect  to  what  sorts  of  evidence  will  be  acceptable  before 
a  clear  certificate  will  be  issued. 

Notwithstanding  the  magnitude  of  the  obligation  imposed  on  the  staff  in 
sheriffs'  offices,  reference  should  be  made  to  what  we  understand  to  be  the 
limited  incidence  of  claims  made  against  sheriffs.  To  some  extent,  this  fact 
may  be  explained  by  the  provisions  of  The  Public  Authorities  Protection 
Act,61  which,  until  recently,  established  a  six  month  limitation  period  for 
actions  against  sheriffs  who,  for  example,  issued  erroneous  certificates.  This 
protection  has  been  removed,  however,  in  respect  of  proceedings  "against  a 
sheriff  for  an  act,  neglect  or  default  in  certifying  as  to  a  writ  of  execution  that 


R.S.O.  1970,  c.  374,  ss.  1  I  and  16.  S.  11  is  reprinted  infra,  note  68.  Concerning  actions 
against  small  claims  court  bailiffs,  see  The  Public  Authorities  Protection  Act,  s.  1 0. 
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binds  land".68  Consequently,  the  ordinary  six  year  limitation  period  will  apply 
in  respect  of  actions  against  a  sheriff.69 

It  should  be  noted  that  many  of  the  problems  identified  above  are  equally 
troublesome  to  masters  of  titles  with  whom  duplicate  writs  of  execution  must 
be  lodged  if  land  titles  property  interests  are  to  be  bound  by  writs  of  execution. 
One  significant  advantage  enjoyed  by  the  masters  is  that  searches  for 
executions  are  almost  universally  against  current  owners  only.  Otherwise, 
liability  problems,  manual  filing  problems  and  peak  day  problems  are  as 
prevalent  in  land  titles  offices  as  they  are  in  sheriffs'  offices. 

However,  with  respect  to  execution  searches  by  land  titles  personnel, 
compensation  from  The  Land  Titles  Assurance  Fund  may  be  allowed  to  a 
limited  class  of  claimants  whose  claims  arise  from  errors  by  such  personnel. 
To  date,  a  majority  of  the  claims  have  been  in  consequence  of  the  failure  of 
land  titles  personnel  to  notice  the  existence  of  valid  writs  of  execution  in  land 
titles  indices.  In  such  cases,  it  is  the  creditor  who  may  be  prejudiced  by  the 
registration  of  a  transfer  or  charge  free  of  the  interest  of  the  creditor,  and 
compensation  will  be  payable  to  the  creditor  from  the  Fund.70  The  limitation 
period  for  claims  against  the  Fund  is  six  years.71 


4.      PROPOSALS  FOR  REFORM 
(a)     Introduction 

It  should  be  apparent  from  the  foregoing  discussion  that,  although 
judgment  creditors  are  benefited  by  the  current  conveyancing  and  registration 
arrangements  relating  to  the  binding  of  land  by  writs  of  execution,  the  benefits 
they  receive  are  achieved  at  substantial  cost  to  all  concerned.  Moreover,  as  we 
have  seen,  the  arrangements  are  not  even  ideal  from  the  perspective  of 
creditors  themselves. 
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The  Public  Authorities  Protection  Amendment  Act,  1976,  SO.  1976,  c.  19,  s.  2.  The 
relevant  parts  of  s.  11  of  The  Public  Authorities  Protection  Act  now  read  as  follows: 

ll.-(l)  No  action,  prosecution  or  other  proceeding  lies  or  shall  be  instituted 
against  any  person  for  an  act  done  in  pursuance  or  execution  or  intended  execution  of 
any  statutory  or  other  public  duty  or  authority,  or  in  respect  of  any  alleged  neglect  or 
default  in  the  execution  of  any  such  duty  or  authority,  unless  it  is  commenced  within 
six  months  next  after  the  cause  of  action  arose,  or,  in  case  of  continuance  of  injury  of 
damage,  within  six  months  after  the  ceasing  thereof. 

(2)  Subsection  1  does  not  apply  to  an  action,  prosecution  or  proceeding  against, 

(a)      a  sheriff  for  an  act,  neglect  or  default  in  certifying  as  to  a  writ  of 
execution  that  binds  land; .  .  . 

See  The  Limitations  Act,  R.S.O.  1970,  c.  246,  s.  45(1  )(g).  See,  also,  Ontario  Law  Reform 
Commission,  Report  on  Limitation  of  Actions  (1969),  where  (at  32)  a  two  year  limitation 
period  was  recommended  in  respect  of  personal  injury  and  property  damage  actions.  For 
more  recent  developments,  see  Ministry  of  the  Attorney  General,  Discussion  Paper  on 
Proposed  Limitations  Act  (September  1977),  Discussion  Draft  of  Proposed  Act,  draft 
s.  3(  1  )(a),  which  provides  for  a  two  year  limitation  period. 

See  The  Land  Titles  Act,  R.S.O.  1970,  c.  234,  s.  64. 

Ibid.,  s.  64(3). 
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The  substantial  problems  we  have  identified  in  earlier  portions  of  this 
Chapter  have  persisted  over  a  very  lengthy  period  of  time,  but  with  the 
dramatic  upsurge  in  the  volume  of  real  estate  transactions  during  the  last  ten 
years,  special  concern  has  been  voiced.  The  innumerable  expressions  of 
concern  have  been  met  by  a  series  of  different  proposals  emanating  from 
various  sources.  In  view  of  the  gravity  of  the  problems  faced,  to  one  degree  or 
another,  by  such  a  significant  percentage  of  the  population,  we  shall  discuss 
various  alternatives  for  reform.  We  first  turn  our  attention  to  long  term 
proposals  designed  to  alter  the  existing  basic  framework  for  enforcement 
against  land  and  thereby  solve  the  difficulties  described  above  by  means  of 
systemic,  comprehensive  reform.  We  then  shall  consider  short  term  measures, 
premised  on  the  continuance  of  the  present  basic  procedural  arrangements  for 
an  interim  period,  but  intended  to  mitigate  the  deficiencies  of  such 
arrangements. 


(b)    Long  Term  Proposals  for  Reform 
(i)  Alternatives  for  Reform 

In  this  section,  the  Commission  will  examine  two  alternative  long  term 
proposals  for  reform  in  respect  of  enforcement  against  land:  (1)  province- 
wide  binding  of  a  writ  of  enforcement  against  land  and  (2)  abolition  of  the  writ 
as  a  general  lien  and  the  mandatory  registration  of  a  writ  directly  against  the 
title  to  land  in  order  to  bind  the  land. 

a.    Province-Wide  Binding  of  a  Writ  Against  Land 

As  we  have  seen,  a  writ  of  execution  delivered  to  a  sheriff  binds  land 
registered  under  The  Registry  ^c/72within  the  sheriff's  bailiwick  and,  where  a 
copy  of  the  writ  is  received  by  the  proper  master  of  titles  and  recorded  in  the 
appropriate  register,  binds  land  registered  under  The  Land  Titles  Act13  within 
the  particular  land  titles  division.  Given  the  geographic  limits  placed  on  the 
binding  effect  of  a  writ,  it  has  been  suggested  that  the  scope  of  a  writ  should  be 
broadened  to  comprehend  all  of  Ontario;  under  this  proposal,  a  debtor's  land 
anywhere  in  the  Province  would  be  bound  automatically  by  the  delivery  of  a 
writ  to  but  one  enforcement  office. 

From  the  point  of  view  of  creditors,  the  proposal  that  a  writ  should  bind 
the  debtor's  land  throughout  the  Province  would  be  most  advantageous. 
Creditors  would  not  need  to  expend  any  energy  in  attempting  to  discover  the 
precise  landholdings  of  their  debtors.  The  retention  of  the  writ  as  a  general 
lien  would  obviate  the  need  to  monitor  debtors  in  respect  of  land  acquired 
subsequent  to  the  filing  of  a  writ  against  them.  Finally,  it  may  be  assumed  that 
many  solicitors,  and  particularly  those  acting  for  creditors,  would  feel 
comfortable  with  the  retention  of  the  writ  as  a  general  lien. 


72  R.S.O.  1970,  c.  409. 

73  R.S.O.  1970,  c.  234,  as  amended  by  The  Land  Titles  Amendment  Act,  1980,  SO.  1980,  c. 
49,  s.  14. 
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As  the  Commission  noted  in  its  Report  on  Land  Registration,1* 
"[electronic  technology  would  be  necessary  to  enable  delivery  [of  a  writ]  to 
one  office  to  be  effective  throughout  the  province".75  Such  technology  would 
permit  a  person  searching  for  executions  in  one  office  to  know  whether  a  writ 
had  been  filed  anywhere  in  Ontario  against  the  person  in  question.  A  system 
along  these  lines  would  require  a  centralized  and  automated  register  of  writs 
with  terminals  in  each  enforcement  office.76  A  very  short  delay  period  —  even 
one  day  —  might  be  required  between  the  date  of  filing  at  one  office  and  the 
general  effectiveness  of  the  writ  throughout  Ontario,  so  as  to  allow  time  for  the 
input  of  information  from  local  terminals  to  central  records.  A  delay  period 
would  also  permit  prospective  purchasers  and  mortgagees  to  search  for 
outstanding  writs,  for  example,  a  day  before  closing,  without  fear  that  writs 
filed  subsequently  would  affect  the  title  to  the  land;  accordingly,  some  time 
would  be  provided  for  the  resolution  of  any  "similar  name"  problems  that 
might  arise.  In  this  manner,  one  could  avoid  the  problems  presented  by 
requiring  a  subsearch  to  be  made  at  the  last  minute  before  closing. 

The  Commission  has  given  serious  consideration  to  the  implications  of 
what  appear  at  first  blush  to  be  the  obvious  benefits  and  desirability  of 
adopting  a  system  of  province-wide  binding  against  land.  However,  for  both 
theoretical  and  practical  reasons  we  believe  that  this  alternative  ought  to  be 
rejected. 

The  theoretical  objection  to  this  alternative  is  that  the  writ  of  execution 
would  continue  to  be  an  off-the-record  claim:  a  writ  filed  in  the  enforcement 
office  would  act  as  a  general  lien,  binding  Registry  Act  land  throughout  the 
Province  without  any  requirement  that  it  be  registered  against  the  parcel  or 
parcels  of  land  sought  to  be  affected.  While  we  shall  return  at  a  later  juncture 
to  a  consideration  of  the  Commission's  Report  on  Land  Registration,11  it  bears 
mentioning  here  that  in  that  Report  the  Commission  expressed  antipathy 


74  Ontario  Law  Reform  Commission,  Report  on  Land  Registration  (1971). 
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Ibid.,  at  42.  The  Commission  also  stated  as  follows:  "Whether  the  advantage  for  creditors 
would  justify  the  cost  is  a  complex  question'1  {ibid.,  at  42). 

If  province-wide  binding  were  thought  to  be  desirable  as  a  matter  of  policy,  but  if  an 
automated  register  were  thought  not  to  be  feasible,  presumably  this  alternative  could  be 
introduced  on  its  own.  Writs  filed  in  one  enforcement  office  could  bind  all  land  of  the  debtor 
situate  within  the  Province.  However,  an  exception  in  favour  of  good  faith  transferees  would 
be  necessary  unless  substantial  prejudice  to  transferees  were  to  be  tolerated.  Transferees 
would  be  unlikely  to  search  for  executions  in  any  bailiwick  except  that  within  which  the  land 
is  situate,  and  would  have  no  practical  means  of  guarding  against  execution  creditors' 
claims.  Accordingly,  it  would  be  necessary  to  postpone  the  rights  of  creditors  to  the  rights  of 
transferees  who  take  without  actual  notice  of  the  existence  of  writs.  However,  because  of  the 
necessity  for  an  exception  in  favour  of  good  faith  transferees,  it  is  questionable  whether  any 
significant  benefit  would  accrue  to  creditors.  The  only  benefit  would  be  that  land  transferred 
in  non-arm's  length  transactions  would  be  subject  to  the  claims  of  execution  creditors 
should  they  ever  learn  of  the  transaction  and  of  the  identity  of  the  transferee.  A  similar 
proposal  was  made  in  the  context  of  enforcement  against  personal  property,  where  the 
Commission  recommended  province-wide  binding  with  an  exception  for  bona  fide 
transferees  for  value  without  notice  of  the  commencement  of  enforcement  proceedings 
against  the  debtor:  see  Part  II,  Chapter  2,  of  our  Report.  However,  it  should  be  noted  that 
an  exception  for  bona  fide  transferees  for  value  and  without  notice  already  exists  in  respect 
of  personal  property,  but  not  land,  under  s.  10(1)  of  The  Execution  Act,  R.S.O.  1970, 
c.  152. 

Supra,  note  74.  See  infra,  this  Chapter,  section  4(b)(ii)a. 
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toward  general  liens;  we  were  of  the  view,  and  we  remain  of  the  view,  that 
claims  against  land  ordinarily  should  be  registered  against  the  parcel  itself 
unless  convincing  reasons  are  marshalled  for  the  retention  or  adoption  of  a 
general  lien.  The  alternative  of  province-wide  binding  of  a  writ  is  compatible 
neither  with  the  thrust  of  our  1971  Report  on  Land  Registration  nor  with 
current  Ontario  plans78  to  assemble  as  much  information  about  land  as  is 
possible  in  the  records  of  title;  province-wide  binding  would  institutionalize 
and  increase  the  number  of  off-the-record  claims  and  might  be  less  amenable 
to  change  as  the  two  existing  land  registration  systems  are  improved  and 
perhaps  gradually  converted  to  a  single  system  of  land  registration." 


79 


Even  if,  as  a  matter  of  principle,  we  were  to  countenance  the  existence 
and  even  extension  of  the  writ  as  a  general  lien,  there  is  a  serious  practical 
problem  presented  by  province-wide  binding.  The  Commission  is  of  the 
opinion  that  the  "similar  name"  problem,  now  bedevilling  solicitors,  their 
clients,  conveyancers  and  others,  would  be  aggravated  significantly  and 
unjustifiably  should  the  writ  be  given  province-wide,  as  opposed  to  county- 
wide,  scope.  To  be  completely  secure  in  a  real  estate  transaction,  a  solicitor  for 
a  purchaser  or  mortgagee  would  feel  compelled  to  investigate  each  and  every 
debtor  across  the  Province  with  a  name  identical  or  similar  to  the  name  of  the 
vendor  or  mortgagor.  The  potential  costs  involved  could  well  be  astonishing, 
and  any  attempt  to  reduce  the  magnitude  of  the  burden  by  intuitively  weeding 
out  what  appear  to  be  unlikely  debtors  could  prove  costly  should  an  error  be 
made.  No  solicitor  searching  against  a  vendor  or  mortgagor  named  "John  P. 
Steven  Smith",  resident  in  Toronto,  could  ever  be  entirely  confident  that  a 
debtor  listed  as  "J.  Steven  Smith",  resident  in  Ottawa,  was  not  the  same 
person  unless  some  investigation  were  conducted.  While  the  elimination  of 
some  names  might  well  be  a  relatively  simple  matter,  it  would  be  far  more 
difficult  to  investigate  the  identity  of  persons  on  the  register  who  have  since 
died,  a  problem  where  land  is  registered  under  The  Registry  Act}0 


78  See  Province  of  Ontario,  Ministry  of  Consumer  and  Commercial  Relations,  An  Improved 
Land  Registration  System  for  Ontario  (August  1979),  a  study  prepared  by  the  Land 
Registration  Management  Committee,  Property  Rights  Division,  of  the  above  Ministry. 
Vol.  1  is  subtitled  An  Executive  Summary  of  the  Design  Concepts  and  Recommendations, 
and  Vol.  2  is  subtitled  Design  Concepts  and  Recommendations .  See  infra,  this  Chapter, 
section  4(b)  (i)b(2). 

See  the  Executive  Summary,  ibid.,  Appendix  B,  at  105,  where  two  of  the  "governing 
recommendations"  were  stated  to  be  as  follows: 

—       both  the  registry  and  land  titles  systems  should  be  retained,  at  least  in  the 
short  term  .  .  . 

a  single  system  for  land  registration  should  be  used  only  if,  after  improvement 
to  both,  one  system  proves  clearly  superior .... 


M 


At  present,  a  careful  search  for  executions  respecting  land  governed  by  the  registry  system 
must  include  executions  against  past  owners,  possibly  dead,  and  not  only  the  current  owner. 
In  the  land  titles  system,  the  execution  secures  debts  of  current  owners  only.  Even  under  our 
short  term  proposals  for  reform,  the  initial  search  immediately  after  the  adoption  of  our 
proposals  would  involve  an  historical  search  (see  infra,  this  Chapter,  sections  4(c)(iv)e); 
moreover,  if  a  name  were  missed  on  this  inital  search,  a  subsequent  search  would  have  to 
include  it  if  a  clear  certificate  were  sought. 
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It  may  be  thought  that  the  "similar  name"  problem  could  be  overcome  by 
requiring  execution  creditors  to  provide  a  great  deal  of  identifying  information 
concerning  their  debtors  when  their  writs  are  lodged:  this  would  enable  a  user 
of  the  conveyancing  system  to  compare  the  identifying  characteristics  of  the 
vendor  or  mortgagor  with  those  of  the  relevant  debtors.  If  the  provision  of 
identifying  factors  on  writs  were  mandatory  —  and  we  believe  this  would  have 
to  be  the  case  if  the  "similar  name"  problem  were  to  be  minimized  —  creditors 
would  be  forced  to  acquire  a  significant  amount  of  information  about  their 
debtors  before  being  able  to  lodge  their  writs.  However,  a  number  of 
difficulties  should  be  apparent.  In  the  first  place,  not  all  creditors  are  voluntary 
creditors;  accordingly,  some  creditors  will  have  little  information  about  their 
debtors  at  the  time  they  lodge  their  writs.  It  may  well  be  argued  that  if 
creditors  could  acquire  such  particular  identifying  information,  they  could  as 
easily  acquire  information  about  the  debtor's  landholdings,  in  which  case 
there  would  be  no  need  for  the  present  general  lien  type  of  enforcement 
regime.  If  judgment  debtor  examinations  can  be  regarded  as  reliable  sources 
of  personal  identifying  information,  can  it  be  said  that  they  would  be 
unreliable  in  respect  of  this  further  information? 

Secondly,  quite  apart  from  the  problem  of  extracting  reliable  information 
at  debtor  examinations  is  the  problem  created  by  the  fact  that  few  judgment 
debtor  examinations  in  fact  are  held.  It  would  seem  that,  while  most  creditors 
file  executions  and  may  take  steps  against  known  assets,  only  in  a  minority  of 
cases  are  debtor  examinations  held.  Apparently,  the  cost  rarely  justifies 
proceeding  further.  While  the  Commission  has  made  recommendations 
concerning  an  improved  method  of  extracting  information  from  a  debtor  by 
means  of  a  questionnaire  or  an  examination,81  it  is  envisaged  that  there  still 
will  be  cases  in  which  such  methods  would  not  be  utilized  or  would  not  be 
efficacious.  Finally,  even  with  fairly  particular  information  in  his  possession,  a 
conveyancer  might  have  substantial  difficulty  in  "clearing"  his  vendor  or 
mortgagor  where  the  vendor  or  mortgagor  has  a  fairly  common  name;  in  any 
case,  a  great  many  personal  statistics  would  have  to  be  sifted.82 


b.    Registration  of  a  Writ  Directly  Against  the  Title  to  Land 

At  the  other  polar  extreme  from  the  retention  of  a  writ  as  a  general  lien 
—  and  more  particularly,  the  use  of  a  writ  filed  in  one  office  to  bind  land 
throughout  Ontario  —  is  an  alternative  that  would  require  a  creditor  to 
register  his  writ  directly  against  the  title  to  the  parcel  he  wishes  to  bind.  The 
suggestion  that  there  should  be  a  scheme  of  direct  parcel  registration  of  writs 
of  execution  has  been  made  by  various  persons,  groups  and  government 


81 


H2 


See  Part  I,  Chapter  4,  of  this  Report. 

The  significance  of  the  problem  would  be  increased  to  the  extent  that  no  delay  in  the 
effectiveness  of  executions  was  provided,  and  if  historical  searching  remained  necessary 
within  the  registry  system,  two  matters  we  shall  consider  in  the  context  of  short  term 
proposals  for  reform:  see  infra,  this  Chapter,  sections  4(c)(ii)  and  4(c)(iv)e. 
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agencies.  For  our  purposes,  reference  to  the  proposals  of  two  bodies  should 
suffice.83 


(1)    Proposals  of  the  Law  Reform  Commission  of  British 
Columbia 

In  1976,  the  Law  Reform  Commission  of  British  Columbia  circulated  a 
working  paper  on  execution  against  land.84  In  that  paper,  the  Commission 
considered  the  registration  of  judgments,  which  at  the  time  took  place  in 
various  land  registry  offices  throughout  the  Province.  It  was  then  possible  in 
British  Columbia  to  register  a  judgment  against  the  debtor,  with  registration 
serving  to  bind  all  of  the  debtor's  present  and  after-acquired  land  within  the 
jurisdiction  of  the  land  registry  office  in  which  the  judgment  was  registered. 
The  working  paper  expressed  one  of  the  central  issues  in  this  way:8 


.85 


One  issue  in  this  area  is  whether  the  'index'  of  judgments  should  be  replaced  by  a 
requirement  that  a  judgment  creditor  register  directly  against  the  particular 
parcel  or  parcels  of  the  debtor's  land  sought  to  be  bound.  Such  a  move  would 
enhance  the  operation  of  the  registration  system,  but  it  would  mean  that  a 
registered  judgment  would  no  longer  be  capable  of  binding  after-acquired  land. 

In  1977,  subsequent  to  the  circulation  of  the  working  paper,  the 
government  introduced  legislation  with  respect  to  the  issue  raised  in  that 
paper.86  These  Bills  were  introduced  essentially  as  ''exposure"  Bills  and 
allowed  to  lapse.  However,  in  1978  further  legislation  was  introduced:  the 
Execution  Amendment  Act,  197 8, *n  the  Conveyancing  and  Law  of  Property 


83 
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See,  also,  Manitooa  Law  Reform  Commission,  Report  on  The  General  Register  (1980). 
Because  the  recommendations  contained  in  the  Manitoba  Report  are  essentially  similar  to 
those  contained  in  the  Report  of  the  Law  Reform  Commission  of  British  Columbia, 
discussed  in  the  following  section,  we  do  not  discuss  them  in  detail. 

It  also  bears  mentioning  that,  in  an  article  entitled  "The  Records  of  Title  to  Land:  A 
Plea  for  Reform"  (1971),  21  U.Toronto  L.J.  465,  Professor  R.C.B.  Risk  of  the  University  of 
Toronto  Faculty  of  Law  briefly  touched  on  enforcement  against  land.  Professor  Risk 
recommended  that  the  writ  of  execution  as  a  general  lien  should  be  abolished.  In  its  place, 
he  recommended  that  creditors  should  be  required  to  register  their  claims  against  the 
specific  parcels  of  land  owned  by  their  debtors.  Professor  Risk's  view  of  general  liens  was 
stated  briefly  as  follows  (at  486): 

The  liens  against  all  land  that  a  debtor  owns  are  a  larger  problem,  both  for 
conveyancing  practice  and  for  conceiving  of  better  arrangements.  The  consequence  of 
these  liens  is  that  creditors  are  enabled  to  use  the  conveyancing  process  as  an 
information  service  and  collection  agency.  The  continual  searching  by  purchasers 
identifies  land  owned  by  the  debtor,  and  the  purchase  price  is  a  fund  from  which  the 
debt  can  be  paid.  These  liens  are  unjustifiable.  The  cost  of  the  searching  is  a  tax 
imposed  on  all  transactions,  and  probably  greatly  exceeds  the  difference  between  the 
amounts  that  are  collected  and  the  amounts  that  could  be  collected  by  a  reasonable 
effort  without  the  liens.  They  should  simply  be  eliminated,  and  the  creditors  should  be 
required  to  register  their  claims  against  designated  parcels. 

Law  Reform  Commission  of  British  Columbia,  The  Enforcement  of  Judgments: 
Execution  Against  Land  (Working  Paper  No.  22,  1976). 

Ibid.,  at  55. 

Execution  Amendment  Act,  1977  (Bill  No.  60);  Conveyancing  and  Law  of  Property  Act 
(Bill  No.  64);  Land  Title  Act  (Bill  No.  62). 

S.B.C.  1978,  c.  19.  See,  now,  the  Court  Order  Enforcement  Act,  R.S.B.C.  1979,  c.  75,  ss. 

74-83. 
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Act™  and  the  Land  Title  Act*9  The  critical  features  of  the  new  legislation,  in 
force  as  of  October  31,  1979,  were  described  in  a  1978  Report  of  the  Law 
Reform  Commission  of  British  Columbia  as  follows:90 

When  the  provisions  of  the  Execution  Amendment  Act  are  brought  into 
force  the  existing  execution  scheme  will  be  altered  in  a  number  of  ways.  The 
major  innovation  contemplated  by  the  Act  is  to  provide  for  the  registration  of  a 
judgment  directly  against  the  title  of  property  owned  by  the  judgment  debtor  in 
the  same  manner  as  any  other  charge.  The  effect  of  this  will  be  to  eliminate  the 
indices  of  judgments  in  the  various  land  registry  offices. 

At  a  more  practical  level,  the  legislation  will  compel  judgment  creditors,  and 
those  acting  on  their  behalf,  to  identify  the  specific  property  in  which  the 
judgment  debtor  has  an  interest  before  registration  can  take  place.  No  longer  will 
it  be  possible  simply  to  register  against  the  debtor's  name  on  the  basis  of 
speculation  that  he  owns  some  land.  The  Act  goes  on  to  provide  a  scheme  whereby 
the  owner  of  property  against  which  a  judgment  has  been  registered  will  receive 
notice  thereof  and  which  permits  him  to  apply  to  have  the  registration  cancelled  if 
he  is  not  the  judgment  debtor. 

The  current  legislative  provisions,  sections  79  and  80  of  the  Court  Order 
Enforcement  Act,91  provide  in  part  as  follows: 

79.-(l)  After  October  30,  1979,  a  judgment  entered  or  obtained  in  the 
Province  may  be  registered  against  the  title  to  specified  land  in  any  or  all  of  the 
land  title  offices  in  the  manner  provided  in  section  80. 

(2)  From  the  time  of  its  registration  the  judgment  forms  a  lien  and  charge  on 
the  land  of  the  judgment  debtor  specified  in  the  application  referred  to  in  section 
80  in  the  same  manner  as  if  charged  in  writing  by  the  judgment  debtor  under  his 
hand  and  seal, 

(a)  to  the  extent  of  his  beneficial  interest  in  the  land; 

(b)  where  an  owner  is  registered  as  a  personal  representative  or  trustee,  to 
the  extent  of  the  interest  of  a  beneficiary  who  is  a  judgment  debtor;  and 

(c)  subject  to  the  rights  of  a  purchaser  who,  prior  to  the  registration  of  the 
judgment,  has  acquired  an  interest  in  the  land  in  good  faith  and  for 
valuable  consideration  under  an  instrument  not  registered  at  the  time 
of  the  registration  of  the  judgment. 

(3)  The  time  of  registration  or  the  renewal  of  registration  of  a  judgment  is  the 
day  and  hour  when  the  application  under  section  80  to  register  the  judgment  or 
the  renewal  of  it  is  received  by  the  registrar. 

(4)  Where  a  judgment  is  registered  under  this  section  against  a  particular 
interest  in  land  of  the  judgment  debtor,  and  he  subsequently  acquires  a  further 
registered  estate  or  interest  in  the  same  land,  the  registration  of  the  judgment,  if 
subsisting  on  the  register,  without  any  further  application  or  other  act  on  the  part 


S.B.C.  1978,  c.  16.  See,  now,  the  Property  Law  Act,  R.S.B.C.  1979,  c.  340. 

S.B.C.  1978,  c.  25.  See,  now,  the  Land  Title  Act,  R.S.B.C.  1979,  c.  219. 

Law   Reform  Commission  of  British  Columbia,  Report  on  Execution  Against  Land 
(1978),  at  8. 

R.S.B.C.    1979,   c.    75.   These   provisions   were   originally   enacted   by   the   Execution 
Amendment  Act,  1978,  S.B.C.  1978,  c.  19,  s.  3,  in  part. 


of  the  judgment  creditor,  shall  be  deemed  to  be  enlarged  so  as  to  include  the 
beneficial  interest  of  the  judgment  debtor  in  that  further  registered  estate  or 
interest. 

(5)  After  registration  under  this  section,  the  judgment  creditor  may  proceed 
at  once  on  the  lien  and  charge  created  by  subsection  (2). 

(6)  In  this  section  "purchaser"  includes  lessee  or  mortgagee. 

(7)  A  judgment  creditor  is  not  a  bona  fide  purchaser  for  value. 

(8)  A  judgment  shall  not  be  registered  against  unsurveyed  Crown  land  or 
Crown  land  the  title  to  which  is  not  registered  under  the  Land  Title  Act. 

(9)  Where  a  judgment  creditor  has  knowledge  that  the  judgment  debtor  is  the 
beneficial  owner  of  an  estate  or  interest  in  land,  the  title  to  which  he  has  not 
registered,  the  judgment  creditor  may,  on  proof  satisfactory  to  the  registrar, 
apply,  in  the  same  manner  as  an  application  is  made  to  register  any  other 
judgment,  to  register  the  judgment  against  the  beneficial  estate  or  interest  in  the 
land  affected. 

(10)  Registration  of  a  judgment  includes  the  re-registration  of  it,  and  re- 
registration  may  be  effected  in  the  same  manner  as  a  judgment  is  registered  or 
registration  of  it  is  renewed. 

80. -( 1 )  After  October  30,  1 979,  a  judgment  creditor  may  apply  under  the  Land 
Title  Act  to  register,  against  the  title  to  specified  land,  a  judgment  or  a  renewal  of 
the  registration  of  a  judgment,  in  the  same  manner  as  a  charge  is  registered  by 
delivering  to  the  registrar  a  certificate  of  judgment,  or,  where  permitted  by  an 
enactment,  a  copy  of  an  order,  herein  included  in  the  words  "certificate  of 
judgment"  .... 

Section  81  provides  for  notice  to  the  owner  of  the  land  against  whose  title  the 
judgment  has  been  registered  and  permits  the  owner  to  dispute  the 
registration  of  the  judgment  on  the  ground  that  he  is  not  the  judgment 
debtor.92  Section  82  deals  with  compensation  to  an  owner  in  cases  of  erroneous 
filing,93  and  section  83  deals  with  the  expiration  and  renewal  of  the  registration 
of  a  judgment.  The  most  important  complementary  provisions  in  the  new 
Land  Title  Act94  are  sections  205  and  206: 

205.  The  register  of  judgments  authorized  by  the  former  Act  shall  be 
maintained  by  the  registrar  for  2  years  following  the  coming  into  force  of  this  Act, 
and  after  the  expiry  of  the  2  years  no  entry  shall  be  made  in  it. 

206. -( 1 )  After  this  Act  comes  into  force,  an  application  to  register  a  judgment 
or  to  renew  the  registration  of  a  judgment 

(a)    shall  be  made  in  the  same  manner  as  an  application  to  register  a 
charge  is  made; 


See  infra,  this  Chapter,  section  4(b)(ii)b(2)3. 

93  Ibid.  In  its  Report  on  The  General  Register  (1980),  at  13,  the  Manitoba  Law  Reform 
Commission  stated  that  "[a]ll  information  from  British  Columbia  indicates  such  an 
approach  is  successful  in  deterring  careless  registration  by  creditors"  (footnote  reference 
omitted). 

94  See  supra,  note  89. 
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(b)  shall  comply  with  the  Court  Order  Enforcement  Act,  Part  3;  and 

(c)  shall  not  be  entered  in  the  register  of  judgments. 

(2)  The  registrar  shall  effect  the  registration  or  the  renewal  of  registration  of  a 
judgment  by  making  an  endorsement  of  it  in  the  register  in  the  same  manner  as  a 
charge  is  endorsed  under  section  1 93. 

The  Law  Reform  Commission  of  British  Columbia  was  convinced  that 
the  present  creditor-oriented  system  of  enforcement  against  land  had  to  be 
altered.  However,  their  endorsement  of  the  above  legislation  was  tempered  by 
an  acknowledgment  that  creditors  had  to  be  provided  with  a  satisfactory 
source  of  information  concerning  the  present  and  future  landholdings  of  their 
debtors.  Significantly,  the  Commission  concentrated  on  the  efficacy  of  the 
indices  of  landholdings  in  existence  in  the  Province,  rather  than,  for  example, 
periodic  judgment  debtor  examinations,  detailed  credit  applications  and  so  on. 
Given  the  importance  that  we  attach  to  a  provincial  index  of  landholdings,95 
we  quote  in  full  the  discussion  in  the  British  Columbia  Report:96 

We  are  anxious  that  the  totality  of  reform  in  this  area  of  law  should  strike  an 
appropriate  balance  between  a  number  of  competing  interests.  A  particularly 
difficult  issue  is  the  competition  between  creditors  who  wish  to  execute  against 
land  and  those  whose  main  concern  is  an  assurance  of  title:  property  owners  and 
conveyancers,  and  those  who  must  administer  our  land  registry  system. 

The  system  presently  in  force  favours  the  creditor.  With  a  single  registration 
he  can  effectively  tie  up  all  a  judgment  debtor's  land  in  a  registration  district, 
whether  or  not  its  existence  is  known  to  the  creditor,  and  all  the  land  that  the 
debtor  may  acquire  during  the  period  in  which  the  registration  is  effective.  But  a 
side  effect  of  this  registration  is  that  a  shadow  is  cast  over  the  titles  of  all  persons 
having  a  name  similar  to  that  of  the  debtor.  Moreover,  the  index  of  judgments  is  a 
significant  source  of  error  and  additional  work  in  the  administration  of  the  Land 
Registry  Office. 

The  substance  of  the  new  legislation  represents,  at  the  highest  level  of 
generality,  a  conclusion  that  the  pro-creditor  balance  of  the  existing  scheme  must 
be  modified.  That  conclusion  is  one  with  which,  in  the  abstract,  we  cannot 
quarrel. 

However,  when  the  1977  Bill  ^  emerged  a  preliminary  reading  of  it  left  us 
with  some  concern  that  the  pendulum  had  swung  too  far  in  the  other  direction, 
leaving  the  interests  of  creditors  unjustifiably  unprotected.  The  elimination  of  the 
index  of  judgments  would  place  a  burden  on  the  creditor  to  check  the  records  of 
the  Land  Registry  Office,  on  a  periodic  basis,  to  try  to  determine  whether  the 
debtor  has  acquired  an  interest  in  land.  That  would  not  be  an  onerous  burden  if 
there  was  an  accurate  and  up-to-date  name  index  that  could  be  utilized  in 
obtaining  the  required  information.  However,  the  present  state  of  the  name 
indices  in  a  number  of  Land  Registry  Offices  which  maintain  them  is  far  from 
satisfactory  and  no  judgment  creditor  can  safely  rely  on  them.  It  was  our  view, 
after  considering  the  1977  Bill,  that  the  scheme  set  out  would  be  acceptable  only 
if  administrative  steps  were  taken  to  enhance  the  accuracy  of  the  name  indices 
throughout  the  land  registry  system. 


<)5 


See  infra,  this  Chapter,  section  4(b)(ii)b(2). 

Supra,  note  90,  at  8-9. 

That  is  to  say,  Bill  No.  60,  the  Execution  Amendment  Act,  1977. 
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With  these  considerations  in  mind,  we  approached  the  persons  responsible 
for  the  new  legislation  and  the  operation  of.the  land  registry  system.  We  were  told 
that  improvements  to  the  name  indices  are,  in  fact,  under  way.  The  Duputy  [sic] 
Attorney-General,  on  May  2,  1978,  wrote  to  us  in  the  following  terms: 

It  is  realized  that  for  the  new  provisions  to  be  fully  effective  there  must 
be  justifiable  confidence  in  the  standard  of  accuracy  of  the  index  of 
registered  owners  presently  kept  under  section  249  of  the  Land  Registry 
Act. 

I  have  accordingly  instructed  [the  Director  of  Titles]  to  take  such  steps 
as  may  be  necessary  to  upgrade  the  standard  of  accuracy  of  the  owners' 
index  to  the  standard  of  accuracy  of  the  Title  Registers,  such  upgrading  to 
be  completed  by  the  time  of  proclamation  of  the  proposed  . . .  Execution 
Amendment  Act. 

In  the  light  of  these  assurances,  we  are  satisfied  that  the  position  of  the  creditor 
has  not  been  overlooked  or  unjustly  subordinated  to  competing  interests. 

It  is  our  conclusion  that  the  new  legislation,  in  conjunction  with  an  improved 
name  index  and  the  recommendations  set  out  in  this  Report,  will  produce  a  legal 
regime  for  execution  against  land  that  will  operate  efficiently  and  fairly. 

We  shall  return  at  a  later  juncture  to  the  question  of  the  creation  of  a 
comprehensive  alphabetical  index  of  landholdings  for  all  Ontario.  It  is 
sufficient  to  indicate  here,  however,  that  the  prevailing  view  in  British 
Columbia  appears  to  regard  the  creation  of  indices  in  each  land  registry  office 
as  a  necessary  prerequisite  to  a  direct  parcel  registration  system.98 


(2)    POLARIS  Proposals" 

In  the  course  of  setting  forth  in  great  detail  the  position  of  the  Ontario 
Ministry  of  Consumer  and  Commercial  Relations,  Property  Rights  Division, 
on  land  registration  in  Ontario,  the  POLARIS  study  made  proposals  for 
reform  in  respect  of  enforcement  against  land.  For  our  purposes,  the 
fundamental  POLARIS  study  proposal100  is  that 

[a]  complete  title  record  [should]  contain  all  information  related  to  title  of  land 
parcels.  This  requires  that  all  interests  in  land  be  registered  to  be  effective.  This 
benefits  the  system  users  since  all  required  information  would  be  available  from 
the  land  registration  system. 

The  POLARIS  study  went  on  to  discuss  various  aspects  of  "a  complete  title 
record",  including  writs  of  execution.  Inasmuch  as  the  POLARIS  study 


9K 


44 


100 


See,  also,  Manitoba  Law  Reform  Commission,  Report  on  The  General  Register  (1980),  at 
1 5:  "...  a  general  names  or  'owners'  index,  as  is  currently  used  in  British  Columbia,  appears 
to  be  the  optimal  solution  .  .  ."  (footnote  reference  omitted). 

See  Province  of  Ontario,  Ministry  of  Consumer  and  Commercial  Relations,  An  Improved 
Land  Registration  System  for  Ontario  (August  1979),  a  study  prepared  by  the  Land 
Registration  Management  Committee,  Property  Rights  Division,  of  the  above  Ministry. 
Vol.  1  is  subtitled  An  Executive  Summary  of  the  Design  Concepts  and  Recommendations, 
and  Vol.  2  is  subtitled  Design  Concepts  and  Recommendations.  This  study  is  hereinafter 
referred  to  as  the  "POLARIS  proposals"  or  the  "POLARIS  study". 

Ibid.,  Vol.  2,  at  131. 
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contains  important  observations  and  proposals  emanating  from  the  Ontario 
Ministry  of  Consumer  and  Commercial  Relations,  it  is  appropriate  to  quote 
the  full  discussion:101 

Writs  of  execution  are  unregistered  interests  in  land  that  cause  users 
particular  difficulties.  They  are  recorded  alphabetically  by  debtor  name  rather 
than  against  individual  properties.  This  index  is  maintained  in  the  sheriffs'  offices 
and  also  in  the  land  registry  offices  for  the  land  titles  system.  There  are  a  number 
of  problems  with  this  system.  In  most  cases,  it  is  impossible  to  locate  the  debtor's 
property  in  the  land  registration  system.  Therefore,  the  creditor  must  often  wait 
until  the  debtor  attempts  to  deal  with  the  land  to  collect.  Also,  the  writs  file  must 
be  searched  at  the  time  of  registration  to  ensure  that  the  land  is  free  of  such  debts. 
This  can  result  in  major  problems  on  closing  if  the  vendor  has  a  name  which  is 
common  to  many  debtors. 

The  problems  are  compounded  since  the  writ  is  effective  only  within  the 
jurisdiction  of  the  sheriff  in  whose  office  it  is  filed.  Therefore,  to  ensure  collection 
against  any  land  the  debtor  owns  within  the  Province,  the  creditor  would  have  to 
register  in  all  sheriffs'  and  land  titles  offices. 

Vendors  having  a  name  similar  or  identical  to  a  judgement  debtor  usually  have 
difficulty  in  dealing  with  land.  They  must  prove  that  they  are  not  the  debtor 
before  the  purchaser  will  go  through  with  the  sale.  This  involves  obtaining 
statutory  declarations  from  the  vendor  or  the  creditor.  This  is  a  frustrating  and 
time-consuming  exercise.  It  is  also  unfair  to  most  vendors.  The  chance  of  a  vendor 
with  a  common  name  being  the  debtor  in  question  is  remote.  The  entire  process 
simply  complicates  land  dealings,  does  not  serve  creditors  very  well  and 
inconveniences  owners. 

A  number  of  improvements  are  possible  with  the  writs  of  execution  system. 
Automation  of  the  search  process  in  the  larger  sheriffs'  offices  would  speed  up 
response  time  and  reduce  staff  requirements.  This  would  speed  up  the  search 
process  but  not  solve  the  problems  of  owner  identification.  Writs  would  also 
remain  unregistered  interests. 

A  second  alternative  is  to  delay  the  binding  effect  of  writs  on  land.  This  would 
permit  execution  searches  to  be  made  prior  to  the  date  of  closing.  It  would, 
therefore,  help  prevent  delays  on  closing  and  also  reduce  peak  workloads  in  the 
sheriffs'  and  land  registry  offices.  A  creditor  concerned  about  an  immediate  sale 
of  the  property  by  the  debtor  in  the  interim  period  and  who  knows  its  location 
could  register  the  writ  against  the  debtor's  title.  To  further  assist  searches,  only 
writs  against  current  owners  could  be  made  binding  in  both  systems.  To 
complement  this,  sheriffs'  certificates  with  respect  to  executions  would  be 
required  for  all  deeds  and  transfers.  As  a  result,  historical  searching  for 
outstanding  executions  in  the  registry  system  would  be  eliminated.  The  file  of 
writs  in  the  land  titles  system  could  be  eliminated  at  the  same  time.  Writs  would 
then  be  handled  the  same  way  in  both  systems,  effecting  a  considerable  saving  of 
staff  time  in  the  land  titles  system. 

Both  of  the  above  are  potential  short-term  improvements.  However,  each  solves 
only  part  of  the  problem.  The  recommended  solution  requires  registration  of  all 
writs  directly  on  title.  Unregistered  writs  would  be  ineffective.  This  solution 
becomes  practicable  with  the  creation  of  an  automated  index  of  owners'  names 
and  their  holdings  to  allow  creditors  to  locate  the  land  owned  by  their  debtors,  f102^ 


101  Ibid.,  at  133-34. 

102  Ibid.,  at  161. 


105 

Creditors  can  then  register  their  writs  of  execution  or  take  steps  to  sell  the  land 
immediately. 

In  cases  where  the  judgement  debtor  does  not  currently  own  land,  the  creditor 
should  be  notified  when  someone  with  the  debtor's  name  acquires  property.  In 
both  cases,  it  would  be  the  creditor's  obligation  to  determine  if  the  name  provided 
by  the  system  is,  in  fact,  the  specific  judgement  debtor.  Once  satisfied,  the 
creditor  can  then  take  the  steps  necessary  to  register  the  writ  on  title  or,  of  course, 
sell  the  land. 

To  be  effective,  the  owner  name  index  should  be  on  a  province-wide  or  regional 
basisJ103^  If  organized  on  name  only,  many  similar  or  identical  names  will  be 
returned  to  the  judgement  creditor  if  the  judgement  debtor  has  a  common  name. 
To  assist  in  identifying  the  specific  judgement  debtor,  the  index  will  have  to 
include  additional  information.  Full  owner  name,  municipal  address  of  property, 
last  registered  address  of  owner  and  owner's  birthdate  should,  therefore,  be 
required  on  all  deeds  and  transfers.^ 

These  changes  benefit  the  judgement  creditor  since  it  will  be  much  easier  to  locate 
the  debtor's  property  without  waiting  for  a  sale.  The  creditor  can  also  be  notified 
of  any  future  property  acquisitions.  It  benefits  the  conveyancing  process  since  it 
will  no  longer  be  necessary  to  search  a  separate  writs  of  execution  file  and  obtain 
the  required  clearances  at  closing.  Rather,  the  creditor  is  made  responsible  for 
identifying  the  debtor  and  attaching  his  specific  property. 

As  will  be  apparent  from  the  following  discussion,  the  Commission,  in  making 
both  long  term  and  short  term  recommendations  for  reform,  endorses  the 
views  of  the  POLARIS  study. 


(ii)  A  New  Regime  for  Enforcement  Against  Land:  Direct  Parcel 
Registration 

a.    General  Principles 

In  considering  long  term  proposals  for  reform  concerning  enforcement 
against  land,  the  Commission  isolated  two  major  alternatives:  (1)  the 
retention  of  the  writ  as  a  general  lien,  but  broadened  in  its  geographic  scope  so 
that  a  writ  filed  anywhere  in  Ontario  would  bind  land  automatically 
throughout  the  Province;  and  (2)  the  abolition  of  the  writ  as  a  general  lien, 
with  land  being  bound  only  upon  registration  of  a  writ  directly  against  the  title 
sought  to  be  affected.  With  respect  to  the  second  alternative,  proposals  from 
different  sources  were  described. 

As  indicated  earlier,  the  Commission's  general  antipathy  towards  general 
liens  affecting  land  was  expressed  in  the  Commission's  1971  Report  on  Land 
Registration.  In  that  Report,  we  were  strongly  of  the  view  that  claims  against 
land  ordinarily  should  be  registered  against  the  land  parcel  unless  convincing 
reasons  are  marshalled  for  the  retention  or  existence  of  a  particular  general 
lien.  While  the  Report  was  not  directed  essentially  to  enforcement  issues,  the 
Commission  did  discuss  execution  against  land  very  briefly.  After  stating  that 


103  ibid. 

104  /&/</.,  at  338. 
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the  "conveyancing  process  is  used  as  a  collection  agency",105  the  Commission 
listed  three  "possibilities  for  change"  with  respect  to  enforcement  by  means  of 
a  writ  of  execution  operating  as  a  general  lien:106 

1.  Abolition,  which  can  include  either  denial  of  any  lien  at  all,  or 
limitation  of  the  lien  to  specified  land; 

2.  Limitation  of  the  lien  to  secure  debts  of  current  owners  only;  or 

3.  Making  filing  in  one  office  effective  throughout  the  province. 

After  stating  that  "[t]he  major  factors  to  be  considered  are  the  cost  of  making 
searches,  including  the  cost  of  determining  identity  if  names  are  identical  or 
similar,  and  the  loss  to  creditors  if  the  lien  is  substantially  impaired",107  the 
Commission  made  proposals  that  were  basically  short  term  in  nature.  Since,  in 
the  1971  Report,  the  Commission's  terms  of  reference  did  not  contemplate  a 
major  study  of  enforcement  against  land,  it  assumed  the  continued  existence 
of  the  writ  of  execution  as  a  general  lien  and  attempted  to  amelioriate  some  of 
the  more  vexing  problems  associated  with  it.108  The  Commission's  more 
detailed  views  on  enforcement,  particularly  its  long  term  proposals  for  reform, 
were  left  to  a  later  Report. 

The  suggestion  that  a  writ  of  execution  should  be  registered  against  an 
individual  parcel  of  land  is  wholly  consistent  with  the  general  philosophy  and 
tenor  of  the  Commission's  Report  on  Land  Registration:  as  indicated,  that 
Report  evinced  a  marked  desire  to  eliminate  the  existence  of  general  liens 
wherever  possible.  In  the  course  of  our  study  of  the  alternatives  for  reform,  we 
have  become  convinced  that  there  can  be  no  sufficiently  compelling 
justification  for  the  retention  of  the  writ  as  a  general  lien,  binding  land  without 
registration  against  the  individual  parcel.  We  do  acknowledge  that  some 
creditors  might  be  prejudiced  by  a  system  of  parcel  registration;109  however, 
we  firmly  believe  that,  having  regard  to  the  debilitating  effect  of  the  writ  as  a 
general  lien  on  the  conveyancing  process,  and  to  the  further  proposals  to  be 
made  below,  the  benefits  of  parcel  registration  far  outweigh  the  disadvantages 
of  such  a  system. 

Accordingly,  as  a  long  term  reform  measure,  we  recommend  the  abolition 
of  the  writ  as  a  general  lien  binding  land  upon  delivery  to  the  sheriff  or  master 
of  titles.  In  its  stead,  we  recommend  that  the  proposed  new  writ  of 
enforcement  should  be  registered  directly  against  the  title  to  a  particular 
parcel  of  land  if  such  parcel  is  to  be  bound  by  the  writ.110  We  have  also 


105  Ontario  Law  Reform  Commission,  Report  on  Land  Registration  (1971),  at  42. 

106  Ibid. 

107  Ibid. 

108  For  example,  the  Commission  recommended  that  "the  lien  be  limited  to  secure  debts  of 
current  owners  only,  and  that  the  arrangements  be  those  of  the  existing  land  titles  system,, 
{ibid.). 

109  See  Manitoba  Law  Reform  Commission,  Report  on  The  General  Register  (1980),  at  14 
and  16. 
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The  Honourable  James  C.  McRuer  dissents,  in  part,  from  this  recommendation.  In  his 
view,  the  proposal  requiring  registration  of  a  writ  directly  against  the  title  to  land  sought  to 
be  bound  ought  to  be  adopted  immediately,  and  not  simply  in  the  long  term.  He  believes 
that  the  adoption  of  immediate  parcel  registration  is  warranted  in  view  of  the  fact  that  the 
burden  that  is  carried  by  purchasers  and  mortgagees  of  land  is  out  of  all  proportion  under 
the  present  system. 
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considered  the  status  of  writs  existing  at  the  date  when  the  above 
recommendation  is  implemented.  Having  regard  to  further  recommendations 
that  appear  below  —  particularly  in  respect  of  an  automated  and  centralized 
ndex  of  landholdings  for  all  Ontario,  to  be  established  contemporaneously 
with  legislation  implementing  our  recommendation  concerning  direct  parcel 
registration  —  we  recommend  that  there  should  be  a  relatively  short  interim 
period  during  which  existing  writs  would  remain  effective  as  general  liens, 
after  which  time  the  writs  should  expire  unless  registered  directly  against  the 
parcel  intended  to  be  bound. m  This  proposal  would  give  existing  judgment 
creditors  a  period  of  time  to  discover  land  owned  by  their  debtors  without 
immediately  losing  the  protection  of  their  writs  operating  as  general  liens. 


b.    Discovering  a  Debtor's  Land 

(I)    Questionnaires  and  Examinations 

Quite  clearly,  a  most  critical  issue  in  respect  of  the  efficient  and  equitable 
operation  of  a  direct  parcel  registration  system  concerns  the  means  by  which 
an  execution  creditor  can  discover  the  specific  land  owned  by  his  debtor.112  The 
feasibility  and  desirability  of  opting  for  a  direct  parcel  registration  system 
essentially  hinges  on  this  issue,  since  without  reasonable  protection  for 
creditors  in  this  regard,  the  scheme  would  be  highly  prejudicial  and  unlikely  to 
win  enthusiastic  support  from  many  quarters.113 

The  most  obvious  source  of  information  concerning  a  debtor's  property  is 
the  judgment  debtor  examination.  The  efficacy  of  judgment  debtor  examina- 
tions is  obviously  difficult  to  determine  in  the  abstract.  Practices  concerning 
the  use  and  frequency  of  examinations  vary  across  Ontario,  although  it  would 
appear  as  a  general  proposition  that  they  are  not  widely  held. 

In  the  light  of  these  observations,  one  cannot  but  agree  with  the 
conclusions  of  a  1969  English  Report  on  enforcement  matters  that  "it  is  an 
essential  requirement  of  an  efficient  enforcement  system  that  the  means  and 
the  financial  affairs  of  the  debtors  should  be  fully  known",  and  that  it  is 
therefore  of  critical  importance  to  "provide  a  simple,  speedy,  inexpensive  and 
effective  procedure"  for  uncovering  this  information.114  Accordingly,  in  Part  I 
of  our  Report  on  the  Enforcement  of  Judgment  Debts  and  Related  Matters,115 
we  made  extensive  recommendations  concerning  judgment  debtor  question- 


112 


113 


114 


115 


See  Manitoba  Law  Reform  Commission,  Report  on  The  General  Register  (1980),  at  12, 
17  and  24. 

See  ibid.,  at  14  et  seq. 

We  have  been  informed  that  few  creditors'  solicitors  discover  land  owned  by  their  debtors 
solely  because  of  the  efficacy  of  the  writ  of  execution  as  a  general  lien  binding  all  land  within 
the  relevant  jurisdiction;  in  other  words,  few  solicitors  actually  discover  a  debtor's  land  only 
where  he  attempts  to  sell  or  mortgage  it,  thereby  activating  the  conveyancing  process  for 
collection  purposes.  If  this  is  true,  then  adopting  a  direct  parcel  registration  system, 
together  with  some  method  of  discovering  a  debtor's  landholdings,  would  not  prejudice  the 
vast  majority  of  creditors. 

Report  of  the  Committee  on  the  Enforcement  of  Judgment  Debts  (February  1969,  Cmnd. 
3909),  at  120,  para.  445. 

See  Part  I,  Chapter  4,  of  this  Report. 
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naires,  judgment  debtor  examinations  and  third  party  examinations  in  an 
attempt  to  create  a  more  efficacious  method  by  which  a  creditor  could  discover 
the  property  of  his  debtor.  However,  we  are  of  the  view  that  a  further  means  of 
discovering  land  owned  by  debtors  should  be  available. 


(2)    Province-Wide  Index  oj '  Land  hoi 'dings 

1.    Creation  of  the  Index 

With  respect  to  an  alphabetical  index  of  landholdings  in  Ontario, 
proposed  in  the  POLARIS  study,116  reference  should  be  made  to  former 
section  21  of  The  Registry  Act:111 

21.  Subject  to  the  regulations,  the  registrar  shall  keep  an  alphabetical  index  of 
names  in  the  prescribed  form  and  containing  such  information  as  is  prescribed. 

Section  8  of  Regulation  777, 118  passed  under  The  Registry  Act,  dealt  with  the 
index  referred  to  in  former  section  2 1 .  Section  8(2)  provided  as  follows: 

8. -(2)  Subject  to  subsection  3,  only  instruments  by  which  title  is  conveyed  or 
passed,  other  than  mortgages,  shall  be  indexed,  and  such  instruments  shall  be 
indexed  only  under  the  names  of  the  grantees. 

Subsection  (3)  read  as  follows: 

8. -(3)  In  respect  of  instruments  registered  on  or  after  the  dates  set  forth  in 
column  2  of  the  Schedule,  the  recording  of  the  instruments  in  the  alphabetical 
index  under  section  21  of  the  Act  shall  be  dispensed  with  in  the  registry  divisions 
set  opposite  thereto  in  column  1 . 

This  last  provision  was  critical  since,  by  the  Schedule,  the  index  did  not  need 
to  be  maintained  after  January  1,  1970  in  the  following  registry  divisions: 
Carleton;  the  County  of  Essex;  the  County  of  Halton;  the  City  of  London;  the 
County  of  Middlesex  (East  and  North  Ridings);  Niagara  North;  Niagara 
South;  the  County  of  Ontario;  the  City  of  Ottawa;  the  County  of  Peel;  the 
County  of  Simcoe;  Toronto;  the  County  of  Waterloo;  the  County  of 
Wentworth;  and  the  County  of  York  (East  and  West  Ridings).  Clearly,  the 
index  did  not  comprehend  those  areas  of  the  Province  in  which  the  majority  of 
people  lived. 

Even  had  section  21  of  the  Ontario  Registry  Act  not  been  repealed  in 
1972,119  and  leaving  aside  the  absence  of  an  alphabetical  listing  after  January 
1,  1970,  in  many  registry  divisions,  the  Ontario  indices  were  not  in  a  state  to  be 
utilized  easily  by  creditors.  In  the  first  place,  the  names  of  grantees  were  listed 
alphabetically  only  by  reference  to  the  first  letters  of  their  last  names,  and  not 
alphabetically  in  the  fullest  sense.  In  the  second  place,  there  was  no  attempt  to 
delete  previous  grantees.  And  finally,  the  indices  were  not  automated.  In  any 


Supra,  note  99.  The  proposals  appear  supra,  this  Chapter,  section  4(b)(i)b(2). 

117  R.S.O.  1970,  c.  409.  S.  21  was  repealed  by  The  Registry  Amendment  Act,  1972,  S.O. 
1972,  c.  133,s.  11. 


118 


119 


R.R.O.  1970. 

See  supra,  note  1 17. 
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event,  the  POLARIS  study120  did  not  appear  to  give  any  thought  to  utilizing 
existing  records  as  a  basis  for  the  establishment  of  a  more  sophisticated, 
comprehensive  index  of  landholdings.  Rather,  they  made  recommendations 
with  respect  to  the  creation  of  a  new  alphabetical  index  of  landholdings  in  both 
the  land  titles  and  registry  systems. 

Creation  of  an  index  in  respect  of  owners  of  Land  Titles  Act  land  does  not 
present  a  difficult  problem.  Since  the  Province  guarantees  the  title  of  the  last 
transferee  on  the  parcel  register,  the  name  of  the  last  transferee  can  be  lifted 
from  that  register  and  used  in  the  alphabetical  name  index.  However,  the 
creation  of  an  index  in  respect  of  holders  of  Registry  Act  land  does  raise,  at 
first  glance,  a  more  difficult  issue,  since  the  Province  does  not  guarantee  that 
the  last  grantee  has  any  right,  title  or  interest  in  the  land. 

However,  we  are  of  the  opinion  that  the  absence  of  a  guarantee  of  title  by 
the  Province  in  respect  of  Registry  Act  land  should  not  necessarily  impede  the 
creation  of  a  provincial  index  of  landholdings.  The  creation  of  such  an  index 
that  would  be  useful  to  execution  creditors  is  not  necessarily  more  difficult  in 
respect  of  Registry  Act  land  than  it  is  in  respect  of  Land  Titles  Act  land. 
Insofar  as  Registry  Act  land  is  concerned,  if  one  were  to  use  the  names  of  the 
last  grantees  on  title  as  the  basis  for  the  index,  creditors  would  be  provided 
with  a  very  valuable  tool  indeed;  for  an  index  to  be  effective  in  the  context  of 
enforcement  against  land,  the  Province  need  not  necessarily  guarantee  that 
persons  appearing  on  the  index  have  any  right,  title  or  interest  in  the  land.  In 
most  cases,  it  would  be  unlikely  that  the  last  grantee  would  have  no  exigible 
interest  in  the  property.  Accordingly,  in  virtually  all  cases  the  index  would 
indicate  some  interest  against  which  a  writ  of  enforcement  could  be  filed.  We 
do  recognize  that  a  person  other  than  the  last  grantee  might  have  an  interest  in 
land  not  recorded  in  the  index  of  landholdings;  however,  we  believe  that  such 
an  index  would  be  substantially  complete  and  extremely  useful.  To  be  safe, 
solicitors  might  be  well  advised  to  search  the  title  to  verify  whether  the  last 
grantee  in  fact  has  an  exigible  interest,  as  the  Province  would  play  no  part 
beyond  keeping  the  index  current. 

It  will  be  recalled  that  the  endorsement  of  direct  parcel  registration  of 
writs  of  execution  by  the  Law  Reform  Commission  of  British  Columbia  was 
conditioned  upon  the  existence  of  an  adequate  index  of  landholdings.121  A 
similar  approach  has  been  adopted  more  recently  by  the  Manitoba  Law 
Reform  Commission.122 

The  Commission  endorses  the  general  thrust  of  the  recommendations 
proposed  by  these  two  Commissions  and  by  the  POLARIS  committee. 
Accordingly,  we  recommend  the  creation  of  an  automated  or  computerized123 
province-wide  index  of  landholdings  for  all  land  in  Ontario.  In  this  manner, 


120  Supra,  note  99. 

121  Report  on  Execution  Against  Land  (1978). 


122 
123 


Report  on  The  General  Register  ( 1 980). 

In  recommending  direct  parcel  registration  and  an  index  of  landholdings,  the  Manitoba 
Law  Reform  Commission  stated  that  under  a  manual  system  "maintenance  and  searching 
would  prove  costly  and  difficult1';  accordingly,  it  recommended  "a  computerized  names 
index".  See  Report  on  The  General  Register  ( 1 980),  at  1 8. 


110 


creditors  required  to  register  their  writs  of  enforcement  directly  against  the 
parcel  will  be  able  to  obtain  information  concerning  land  owned  by  their 
judgment  debtors.  The  index  clearly  should  comprehend  landholdings  for  both 
Registry  Act  and  Land  Titles  Act  land.  In  the  case  of  Land  Titles  Act  land,  we 
recommend  that  the  index  of  landholdings  should  list  the  last  transferees;  in 
the  case  of  Registry  Act  land,  the  index  should  list  the  last  grantees.  The  index 
should  be  used  for  informational  purposes  only  and  the  appearance  of  a 
person's  name  on  the  index  should  not  serve  to  guarantee  that  that  person  in 
fact  has  any  right,  title  or  interest  in  respect  of  the  land  in  question.124 


2.    Using  the  Index  of  Landholdings 

In  order  for  the  proposed  index  of  landholdings  to  be  comprehensive,  it 
must  be  programmed  to  record  both  existing  holdings  and  new  acquisitions  of 
property  in  the  Province.  Insofar  as  the  precise  means  by  which  the  index 
could  be  programmed  to  inform  creditors  of  new  acquisitions  of  land  by  their 
debtors,  two  main  alternatives  are  conceivable:  (1)  creditors  could  be  advised 
automatically  of  every  new  acquisition  of  land  by  every  person  with  their 
debtor's  name;  or  (2)  creditors  could  be  required  to  initiate  a  request  for 
information  recorded  in  the  index.  While  not  expressly  stated,  the  Manitoba 
Law  Reform  Commission  appeared  to  envisage  the  second  alternative,125  while 
the  POLARIS  study126  stated  that  "[i]n  cases  where  the  judgement  debtor 
does  not  currently  own  land,  the  creditor  should  be  notified  when  someone 
with  the  debtor's  name  acquires  property".127 

If  the  second  alternative  were  adopted,  then  in  order  to  ensure  the  receipt 
of  up-to-date  information,  so  that  newly-acquired  land  could  be  bound  at  the 
earliest  opportunity,  a  creditor  would  be  forced  to  use  the  system  frequently: 
there  is  obviously  no  reason  why  a  debtor  could  not  buy  and  then  sell  land 
within  a  relatively  short  period  of  time,  thereby  frustrating  a  creditor  not 
utilizing  the  index  with  any  degree  of  frequency.  Less  consistent  use  of  the 
index,  whether,  for  example,  through  neglect  or  because  of  financial 
constraints,  would  reduce  the  chances  of  protecting  oneself  against  an 
unscrupulous  debtor.  In  short,  unless  the  system  were  programmed  to  provide 
automatic  notice  of  new  land  acquisitions,  the  onus  would  be  on  creditors  to 
monitor  the  landholdings  of  their  debtors  as  they  saw  fit.  Nevertheless,  it  is 
arguable  that  such  monitoring  is  both  reasonable  in  terms  of  the  nature  of 
debtor-creditor  relations  and  easily  accomplished  in  practice.  Moreover,  one 
must  have  regard  to  the  administration  of  the  alternative  system  whereunder 
each  creditor  would  be  provided  with  automatic  notice  of  all  property  acquired 
in  Ontario. 


124 


125 


Any  guarantee  of  title  by  the  Province  —  for  example,  under  The  Land  Titles  Act  — 
would  arise  entirely  independently  of,  and  without  any  reference  to,  the  index  of 
landholdings  recommended  above.  See  The  Land  Titles  Act,  R.S.O.  1970,  c.  234,  ss.  51  et 
seq.,  concerning  the  effect  of  first  registration  under  the  Act,  and  ss.  74  et  seq.,  concerning 
subsequent  registrations. 

See  Report  on  The  General  Register  (1980),  at  16,  where  reference  was  made,  for 
example,  to  "periodic  checks  of  the  index"  of  landholdings  recommended  by  the  Manitoba 
Commission. 


Supra,  note  99. 

See  ibid.,  Vol. 

where  a  judgment  debtor  who  already  owns  land  subsequently  acquires  more  land. 


See  ibid.,  Vol.  2,  at  134.  Presumably,  creditors  would  be  notified  in  the  same  manner 
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On  balance,  however,  we  wish  to  endorse  the  abovementioned 
POLARIS  proposal  as  a  matter  of  principle,  and  therefore  to  recommend 
that,  upon  a  judgment  creditor's  request  and  payment  of  a  prescribed  fee,  the 
creditor  should  be  advised  automatically  of  every  new  acquisition  of  land  by  a 
person  with  the  debtor's  name. 


3.    Filing  Against  the  Wrong  Parcel:  the  "Similar 
Name"  Problem 

A  "similar  name"  problem  could  arise  even  where  an  automated  or 
computerized  index  of  landholdings  provided  information  concerning  all  real 
property  held  and  acquired  in  the  Province.  For  example,  a  creditor  searching 
against  a  debtor  named  "John  Smith"  could  obtain  information  on  land  owned 
by  a  great  many  persons  named  "John  Smith".  Clearly,  the  use  of  identifiers 
for  debtors  on  writs  of  enforcement  and  for  purchasers  on  deeds  and  transfers 
would  minimize  the  problem  by  permitting  easier  matching  of  landowners  and 
debtors.128  In  another  context,  concerning  a  register  of  debtors  against  whom  a 
writ  of  enforcement  had  been  filed,  the  Commission  recommended  that  debtor 
identifying  factors  should  form  part  of  the  description  or  identification  of 
debtors  listed  in  the  register.129  We  are  of  the  view  that  the  same  considerations 
that  were  operative  in  that  context  should  be  operative  with  respect  to  the  use 
of  identifying  factors  concerning  purchasers  on  deeds  and  transfers  and 
concerning  the  proposed  index  of  landholdings.  Accordingly,  we  recommend 
that  identifying  information  should  be  required  on  writs  of  enforcement,  with 
respect  to  debtors,  and  on  documents  of  title,  with  respect  to  purchasers.  In 
addition,  the  identifying  information  in  documents  of  title  should  appear  on 
the  proposed  index  of  landholdings.  We  further  recommend  that,  in  principle, 
the  identifying  information  should  be  as  inclusive  as  possible,  but  that  the 
manner  of  selecting  such  identifying  information  should  have  regard  to 
protection  of  the  privacy  of  debtors  and  purchasers. 
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It  is  conceivable,  of  course,  that,  notwithstanding  the  use  of  identifying 
factors,  a  final  determination  that  a  particular  landowner  is  the  same  person  as 
the  debtor  may  be  quite  difficult.  When  new  legislation  was  enacted  in  1978  in 
British  Columbia,131  it  provided  for  a  method  of  resolving  this  issue  of 
identification  by  means  observing  on  the  owner  of  the  land  in  question  a  notice 
of  the  creditor's  registration  of  his  judgment  directly  against  the  land.  Under 


128 


See  POLARIS  study,  supra,  note  99,  at  134,  where  the  mandatory  use  of  certain 
identifying  factors  on  all  deeds  and  transfers  was  recommended.  See,  also,  Manitoba  Law 
Reform  Commission,  Report  on  The  General  Register  ( 1 980),  at  7  et  seq. 

129  See  Part  I,  Chapter  3,  section  6(d),  of  this  Report. 
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See  Part  I,  Chapter  3,  section  6(e),  of  this  Report.  See,  also,  Manitoba  Law  Reform 
Commission,  Report  on  The  General  Register  ( 1 980),  where,  at  1 7,  it  is  stated  as  follows: 

We  are  also  aware  of  the  competing  interests  of  creditors'  rights  and  the  privacy  of 
owners  of  land.  However,  land  titles  documentation  is  a  matter  of  public  record  and 
the  names  index  merely  facilitates  ascertaining  ownership  of  land.  As  such  it  is  not  a 
significant  intrusion  into  privacy. 

The  Execution  Amendment  Act,  1978,  S.B.C.  1978,  c.  19.  See,  now,  the  Court  Order 
Enforcement  Act,  R. S.B.C.  1979,  c.  75.  The  new  legislation  was  discussed  with  approval  in 
the  Manitoba  Law  Reform  Commission's  Report  on  The  General  Register  (1980),  at  13. 
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the  legislation,  a  dispute  resolution  mechanism  is  activated  if  the  owner  wishes 
to  dispute  the  registration  on  the  ground  that  he  is  not  the  judgment  debtor. 
Section  8 1  of  the  Court  Order  Enforcement  Act132  provides  as  follows: 

8 1 .-( 1 )  The  registrar,  on  completion  of  a  registration  under  section  80  shall,  by 
registered  mail,  send  to  the  owner  against  whose  title  the  judgment  has  been 
registered  a  notice  in  the  prescribed  form,  together  with  a  copy  of  the  certificate 
of  judgment. 

(2)  Except  as  provided  in  section  83(4),  subsection  (1)  does  not  apply  to  a 
renewal  of  a  judgment. 

(3)  Where  no  reply  is  received  from  the  owner  as  provided  in  the  notice,  no 
further  act  by  the  registrar  is  required  in  respect  of  the  notice. 

(4)  Where  the  owner  alleges  he  is  not  the  judgment  debtor  referred  to  in  the 
certificate  of  judgment,  the  registrar  shall  make  such  further  inquiry  or 
investigation  he  considers  necessary  or  advisable,  and,  for  that  purpose,  may 

(a)  take  evidence  under  oath  or  otherwise; 

(b)  require  the  production  of  records;  and 

(c)  decide  whether  or  not  the  owner  is,  in  fact,  the  judgment  debtor  and 
whether  the  judgment  does  or  does  not  affect  the  land  described. 

(5)  Where  the  registrar  is  satisfied  from  the  evidence  taken  under  subsection 
(4)  that  the  owner  is  not  the  same  person  as  the  judgment  debtor  the  registrar 
shall  make  an  order  accordingly. 

(6)  The  registrar  shall  at  once  deliver  or  mail  by  registered  mail  to  the  owner 
and  the  judgment  creditor  a  copy  of  the  order. 

(7)  Where  the  judgment  creditor  does  not,  within  21  days  after  the  order  is 
delivered  or  mailed,  proceed  under  subsection  (8),  the  registrar  shall  cancel  the 
registration  of  the  judgment;  but  where  the  judgment  creditor  or  his  solicitor 
approves  of  the  order,  the  registrar  may  cancel  the  registration  at  once. 

(8)  Where  the  judgment  creditor  does  not  approve  of  the  order,  he  may,  within 
21  days  after  the  registrar's  order  is  delivered  or  mailed  to  him,  make  an 
application  in  the  nature  of  an  appeal  to  the  Supreme  Court,  and  section  289  of 
the  Land  Title  Act  applies  in  respect  of  the  application. 

(9)  Where  the  registrar  effects  cancellation  of  the  judgment  under  subsection 
(7)  the  judgment  creditor  shall  at  once  pay  the  owner  $25  as  compensation  for 
expenses  incurred  as  a  result  of  the  registration  of  the  certificate  of  judgment. 

(10)  The  compensation  payable  under  subsection  (9)  constitutes  a  debt 
recoverable  in  the  Provincial  Court. 

( 1 1 )  In  this  section  "owner"  includes  a  person  alleged  by  the  judgment  creditor 
to  be  a  judgment  debtor  and  to  have  acquired  from  or  through  a  registered  owner, 
by  transfer,  transmission  or  otherwise,  an  estate  or  interest  in  the  land  in  question. 

(12)  Where  a  notice  under  subsection  (1)  is  mailed  to  the  person  referred  to  in 
subsection  (1 1)  a  copy  shall  also  be  mailed  to  the  registered  owner. 

In  addition  to  the  dispute  resolution  provisions  and  to  the  mandatory 
compensation  provision  contained  in  section  81(9),  reference  should  be  made 


Supra,  note  1 3 1 
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to  the  provisions  dealing  with  damages  or  other  costs  or  expenses  payable  to 
the  owner  of  land  in  respect  of  an  erroneous  filing.  The  relevant  section, 
section  82,  provides  as  follows: 

82.-(l)  Notwithstanding  that  payment  has  been  made  under  section  81(9), 
where  the  registrar  has  cancelled  the  registration  of  a  judgment  under  section  8 1 
and  the  owner  against  whose  land  the  judgment  was  registered  has  sustained 
damage  or  incurred  costs  or  expenses,  by  reason  of  the  judgment  creditor  without 
reasonable  cause  having  registered  the  judgment,  the  owner  may  apply  to  a  court 
for  compensation. 

(2)  The  court  may  award  a  sum  as  it  considers  just,  taking  into  account  the 
amount  paid  or  to  be  paid  under  section  8 1  (9). 

(3)  The  court  may  take  into  consideration  evidence  that  all  proper  and 
necessary  steps  were  not  taken  by  the  judgment  creditor  to  ensure  that  the 
judgment  debtor  was  the  same  person  as  the  registered  owner  whose  name  is 
similar. 

(4)  A  registered  owner  may  make  a  claim  for  compensation  under  this  section 
against  a  judgment  creditor  by  reason  of  his  having  registered  a  judgment  against 
a  person  alleged  to  be  a  judgment  debtor  and  to  have  acquired  from  or  through  a 
registered  owner,  by  transfer,  transmission  or  otherwise,  an  estate  or  interest  in 
the  land  in  question. 

In  Ontario,  reference  should  be  made,  by  analogy,  to  section  41(4)  and 
(5)  of  The  Judicature  Act.li3  Section  41  deals  with  obtaining  and  registering  a 
lis  pendens  or  caution  against  land.  Subsections  (4)  and  (5)  provide  for 
compensation  for  damages  caused  by  such  registration,  and  read  as  follows: 

41. -(4)  Any  person  who  registers  a  certificate  or  caution  referred  to  in 
subsection  1  without  a  reasonable  claim  to  title  to  or  interest  in  the  land  is  liable 
for  any  damages  sustained  by  any  person  as  a  result  of  its  registration. 

(5)  The  liability  for  damages  under  subsection  4  and  the  amount  thereof  may 
be  determined  in  an  action  commenced  therefor  in  the  court  in  which  the 
certificate  is  issued  or  by  application  in  the  proceeding  for  an  order  to  vacate  the 
caution  or  certificate  or  in  the  action  or  proceeding  in  which  the  question  of  title  to 
or  interest  in  the  land  is  determined. 

These  provisions  serve  as  a  precedent  with  respect  to  legislative  intervention 
where  a  land  owner  is  prejudiced  because  of  the  registration  of  a  document  or 
instrument  affecting  the  saleability  of  his  land. 

The  Commission  is  of  the  view  that  the  dispute  resolution  and 
compensation  provisions  in  the  British  Columbia  legislation  quoted  above 
provide  a  satisfactory  means  of  dealing  with  the  filing  of  a  writ  of  enforcement 
against  the  wrong  parcel.  Accordingly,  we  recommend  their  adoption  in 
principle  for  Ontario. 


c.    Conclusion 

From  our  earlier  discussion,  it  should  be  clear  that  the  process  by  which  a 
judgment  creditor  may  bind  land  owned  by  a  judgment  debtor  impinges 


133  R.S.O.  1970,  c.  228.  S.  41(4),  (5)  and  (6)  were  enacted  by  The  Judicature  Amendment 
Act,  1977  (No.  2),  SO.  1977,  c.  51,  s.  4. 
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substantially  on  the  conveyancing  of  land  in  Ontario,  thereby  affecting 
vendors  and  mortgagors,  purchasers  and  mortgagees,  their  legal  advisors,  and 
conveyancers,  as  well  as  the  staff  in  sheriffs'  and  land  titles  offices.  As  we  have 
seen,  creditors  use  the  conveyancing  process  to  collect  their  debts,  since  in  the 
vast  majority  of  cases  it  is  only  when  a  debtor  seeks  to  sell  or  mortgage  his  land 
that  the  execution  against  the  debtor  is  satisfied.  As  a  result  of  this  intrusion  of 
enforcement  matters  into  the  conveyancing  process,  and  because  all  owners  of 
land  are  affected  whether  or  not  they  are  judgment  debtors,  innocent 
bystanders  involved  in  the  conveyancing  of  land  pay  a  very  heavy  price  for  the 
use  of  the  system  to  collect  debts. 

The  Commission's  long  term  proposals  for  reform  of  enforcement  against 
land  would  serve  to  place  the  burden  of  collection  squarely  on  those  who  seek 
to  collect.  Our  new  regime  would  require  creditors  to  discover  what  land  is 
owned  by  their  debtor,  and  to  register  a  writ  of  enforcement  directly  against 
the  title  to  the  parcel  if  that  parcel  is  to  be  bound.  The  writ  as  a  general  lien, 
binding  all  land  by  means  only  of  registration  in  a  sheriff's  office  or  in  a  land 
titles  office,  would  be  abolished.  To  aid  in  the  discovery  of  a  debtor's  land,  we 
have  recommended  the  creation  of  an  automated  or  computerized  index  of  all 
landholdings  in  Ontario.  This  index,  programmed  to  record  the  purchase  and 
sale  of  all  land  in  the  Province,  combined  with  such  other  means  of  discovery 
as  judgment  debtor  questionnaires,  judgment  debtor  examinations  and  third 
party  examinations,134  would  provide  creditors  with  several  sources  of 
information  concerning  a  debtor's  landholdings. 

The  Commission  recognizes,  however,  that  it  may  take  some  time  before 
our  long  term  proposals  for  reform  are  fully  implemented.  For  example,  there 
may  be  technical  and  other  matters  that  will  have  to  be  dealt  with  in  respect  o( 
the  creation  of  an  index  of  landholdings.  Accordingly,  and  in  view  of  the 
serious  nature  of  the  conveyancing  and  enforcement  problems  under  the 
existing  regime,  we  are  of  the  view  that  several  short  term  or  interim  measures 
ought  to  be  adopted.  We  now  turn,  therefore,  to  our  short  term  proposals  for 
reform. 


(c)     Short  Term  Proposals  for  Reform 

In  the  preceding  sections  of  this  Chapter,  the  Commission  offered  several 
long  term  proposals  for  reform  concerning  enforcement  against  land.  These 
proposals  were  founded  upon  a  detailed  analysis  of  the  many  serious 
deficiencies  arising  from  the  relationship  between  enforcement  against  land 
and  the  conveyancing  process.  As  we  have  said,  the  vexing  problems  that  we 
have  described  call  not  only  for  long  term  solutions  but  also,  in  the  interim,  for 
short  term  solutions.  We  are  of  the  view  that  these  short  term  solutions  cannot 
be  substitutes  for  a  more  comprehensive  and  radical  change  in  the  present  law 
and  practice;  however,  they  can  at  least  help  to  ameliorate  some  of  the  more 
troublesome  conditions  that  now  prevail.  To  await  the  more  macroscopic 
solution  would  be  to  perpetuate  a  clearly  unacceptable  state  of  conveyancing 
and  execution  law  and  practice. 

Having  set  forth  the  present  deficiencies  earlier  in  this  Chapter,  it  is  not 
necessary  to  repeat  them  here  in  any  detail.  We  shall  confine  ourselves  in  this 


Concerning  questionnaires  and  examinations,  see  Chapter  4  oi"  Part  1  of  our  Report. 
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section  to  a  brief  statement  of  the  specific  problems  with  which  we  are 
concerned  and  shall  propose  short  term  recommendations  for  reform. 

Before  doing  so,  however,  we  do  wish  to  make  reference  to  our  attempts  to 
elicit  submissions  and  comments  from  those  interested  in  enforcement  against 
land  and  in  the  conveyancing  of  land.  In  September  1979,  the  Commission 
drafted  for  circulation  a  paper  that  contained  several  tentative  short  term 
proposals  for  reform. l3S  Approximately  3,400  copies  of  the  paper  were 
circulated  to  sheriffs  and  land  registrars  and  to  solicitors  who  were  members  of 
either  the  Real  Property  or  Civil  Litigation  Sections  (Ontario  Branch)  of  the 
Canadian  Bar  Association.  The  Commission  received  fifty-two  formal 
submissions,  with  some  of  the  submissions  representing  the  collective  views  of 
a  number  of  persons.  We  also  received  some  informal  submissions  or 
comments  from,  and  held  meetings  with,  other  solicitors  interested  in  real 
estate  conveyancing  and  the  enforcement  of  judgment  debts.  The  Commission 
analyzed  and  considered  all  submissions  and  comments,  and  reviewed  its 
tentative  proposals  in  light  of  them.  The  responses,  bearing  on  practical 
problems  that  lie  at  the  very  heart  of  the  subject  under  consideration,  were 
extremely  helpful  in  considering  several  of  the  recommendations  that  appear 
below. 


(i)    The  Filing  and  Centralization  of  Writs  of  Enforcement 
Exclusively  in  the  County  Enforcement  Offices 

As  we  have  noted,  at  present  a  writ  of  execution  must  be  filed  in  the 
sheriff's  office  to  bind  Registry  Act  land;136  in  order  to  bind  Land  Titles  Act 
land,  a  writ  must  be  filed  in  both  the  sheriff's  office  and  the  land  titles  office.137 
Consequently,  in  counties  or  districts  in  which  there  is  both  Registry  Act  land 
and  Land  Titles  Act  land,  there  are  two  records  indicating  the  existence  of 
writs  binding  land.  In  Part  I  of  our  Report,  the  Commission  noted  the 
substantial  duplication  and  waste  endemic  in  many  areas  of  the  existing 
enforcement  regime  and  made  recommendations  for  the  establishment  of  a 
reorganized,  integrated  and  coordinated  enforcement  system,  whereunder  a 
single  enforcement  office  in  each  county,  supervised  by  the  sheriff,  would 
assume  general  control  of  virtually  all  active  enforcement  measures  respecting 
the  enforcement  of  money  judgments  from  all  courts  in  Ontario.138  We 
proposed  that,  to  the  greatest  extent  possible,  uniform  rules  should  be  enacted 
to  govern  the  enforcement  of  judgments  from  all  courts. 

We  are  of  the  view  that  a  necessary  concomitant  of  these  earlier  proposals 
is  the  elimination  of  the  duplicate  records  of  writs  now  required  to  be  kept  in 


135 


136 


138 


Ontario  Law  Reform  Commission,  Execution  Against  Real  Property:  Tentative 
Proposals  (September  1979),  hereinafter  referred  to  as  "Tentative  Proposals".  Copies  of 
the  Tentative  Proposals  are  available  in  Toronto  at  the  Legislative  Library,  and  at  the  Great 
Library  of  Osgoode  Hall. 

The  Execution  Act,  R.S.O.  1970,  c.  152,  s.  10(1). 

Ibid. 

See  Part  I,  Chapters  1  and  3  of  this  Report. 


116 


two  offices  in  respect  of  land  titles  land.  Accordingly,  we  recommend  that,  to 
the  extent  practicable,  the  county  enforcement  office,  as  described  in  Part  I  of 
our  Report,  should  be  the  sole  repository  of  writs  of  enforcement  filed  by 
judgment  creditors;  accordingly,  there  no  longer  should  be  any  records  of  writs 
kept  in  the  land  titles  offices.  Writs  of  enforcement  delivered  to  the  sheriff 
should  bind  all  land  in  his  bailiwick,  whether  registered  under  The  Registry 
Act  or  The  Land  Titles  Act.139  As  a  result,  the  sheriff  should  have  exclusive 
responsibility  for  certifying  the  presence  or  absence  of  writs  binding  any 
Registry  Act  or  Land  Titles  Act  land  to  be  sold  or  mortgaged  in  Ontario.  The 
representations  made  in  a  sheriff's  certificate140  respecting  whether  a 
transferee  or  chargee  of  land  titles  land  has  writs  issued  against  him  should 
constitute  sufficient  authority  to  permit  land  titles  personnel  to  stamp  the  deed 
or  charge  accordingly,  and  to  make  an  appropriate  notation  against  the  parcel 
of  land  affected;  in  this  sense,  then,  the  sheriff  would  simply  perform  one  of  the 
tasks  now  performed  by  land  titles  personnel. 

While,  as  we  have  said,  the  Commission  advocates  the  adoption  of  the 
above  proposal  as  a  matter  of  principle,  it  recognizes  the  fact  that  in  some 
areas  of  the  Province  the  full  centralization  of  all  writs  of  enforcement  in  the 
new  county  enforcement  office  might  well  create  greater  inconvenience  to  a 
solicitor  for  a  purchaser  or  mortgagee  than  is  the  case  today.  Although  in  this 
Chapter  we  shall  recommend  that  writs  filed  with  a  sheriff  should  have  a 
delayed  binding  effect,141  thereby  giving  a  solicitor  more  time  to  resolve 
"similar  name"  problems  arising  from  the  existence  of  writs  in  the 
enforcement  office,  we  acknowledge  that  in  some  areas  the  distance  between 
the  land  titles  office  and  the  sheriff's  office  is  not  insubstantial.  Therefore,  a 
solicitor  engaged  heavily  in  the  conveyancing  of  land  titles  land  might  have  to 
expend  considerable  time  and  money  attempting  to  check  whether  writs  bind 
land  with  which  he  is  concerned. 

Having  regard  to  the  practical  problem  outlined  above,  we  recommend 
that  the  above  proposal  calling  for  the  centralization  of  records  of  writs  in  the 
county  enforcement  office  should  be  adopted  only  to  the  extent  that  is  is 
practicable  to  do  so.142  If  full  centralization  is  achieved,  the  existing  provisions 
of  The  Execution  Act  and  The  Land  Titles  Act,143  dealing  with  the  method  by 
which  a  writ  of  execution  may  bind  land  registered  under  the  latter  Act,  would 
have  to  be  repealed.  To  the  extent  that  there  is  only  partial  centralization, 


,3"  See,  respectively,  R.S.O.  1970,  c.  409,  and  R.S.O.  1970,  c.  234. 

140  The  sheriff's  certificate  is  discussed  infra,  this  Chapter,  section  4(c)(iv)b-g. 

141  See  infra,  this  Chapter,  section  4(c)(ii). 

142  This  recommendation,  which  specifically  takes  into  account  the  practical  problem 
discussed  in  the  text,  differs  from  Recommendation  1  of  our  Tentative  Proposals,  supra, 
note  1 35.  Recommendation  1  did  not  deal  expressly  with  this  problem. 

143  S.  10(1)  of  The  Execution  Act,  R.S.O.  1970,  c.  152,  provides,  inter  alia,  that  "[s]ubject  to 
The  Land  Titles  Act",  a  writ  binds  land  on  delivery  of  the  writ  to  the  sheriff.  The  reference 
to  The  Land  Titles  Act,  R.S.O.  1 970,  c.  234,  is  to  s.  5 1  (6)  and  s.  1 53,  the  latter  amended  by 
The  Land  Titles  Amendment  Act,  1980,  S.O.  1980,c.  49,  s.  14(1). 
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these  provisions  would  have  to  be  amended  accordingly.144  Furthermore,  we 
recommend  that  consideration  should  be  given  to  the  installation  of 
telecommunications  equipment  for  simultaneous  transmission  of  information 
between  enforcement  offices  and  registry  offices  and,  where  a  centralized 
registry  system  for  writs  of  enforcement  has  been  established,  between 
enforcement  offices  --  where  all  writs  would  be  filed  —  and  land  titles  offices. 
In  determining  whether  such  equipment  should  be  installed,  regard  should  be 
had,  for  example,  to  the  distance  between  these  offices.  This  equipment, 
installed  where  the  distance  between  the  offices  warrants  it,  would  enable  a 
person  in  a  land  registry  office  to  communicate  instantly  with  the  sheriff  in  the 
enforcement  office;  accordingly,  such  equipment  would  obviate  the  need  for  a 
person  searching  title  at  the  land  registry  office  to  attend  personally  at  the 
enforcement  office  some  distance  away.  As  we  have  indicated,  personal 
attendance  at  the  sheriff's  office  under  the  present  system  involves  a  waste  of 
both  time  and  money,  and  can  be  exceedingly  frustrating.  We  note  that 
equipment  of  the  kind  described  above  is  already  in  operation  in  many  registry 
offices  throughout  Ontario. 


(ii)  Delayed  Binding  of  Land  by  a  Writ  of  Enforcement 

At  present,  a  writ  of  execution  binds  land  as  soon  as  it  is  delivered  to  the 
sheriff  or  as  soon  as  it  is  received  and  recorded  by  a  master  of  titles  in  a  land 
titles  office.  As  we  have  seen,  this  instantaneous  binding  upon  delivery  to  the 
appropriate  office  means  that  a  solicitor  for  a  purchaser  or  mortgagee  must 
search  for  writs  against  the  vendor  or  mortgagor  immediately  prior  to  closing 
the  transaction.  Not  only  is  this  subsearch  requirement  frustrating  in  itself, 
but  where  the  sheriff  or  master  of  titles  uncovers  a  writ  filed  against  a  person 
with  the  same  or  a  similar  name  as  the  vendor  or  mortgagor,  additional  last- 
minute  requirements  are  imposed  on  all  parties,  and  delays  frequently  occur. 
As  a  result,  financial  and  other  costs  are  borne  by  vendors  and  mortgagors, 
purchasers  and  mortgagees,  solicitors  for  these  parties,  and  the  staff  in  both 
the  sheriffs'  offices  and  the  land  titles  offices. 

Having  regard  to  the  fact  that  the  problem  referred  to  above  stems  from 
the  instantaneous  binding  effect  of  a  writ,  the  Commission  believes  that  there 
should  be  a  delay  in  the  binding  of  a  writ  of  enforcement  in  the  case  of  land. 
More  specifically,  we  recommend  that  a  writ  should  not  bind  a  debtor's  land 


144 


Moreover,  we  also  wish  to  make  reference  to  the  situation  where  the  boundaries  of  a  land 
titles  or  registry  division  and  a  sheriff's  bailiwick  do  not  coincide.  While  this  situation  is  not 
the  norm,  it  does  arise  occasionally.  For  example,  land  that  is  subject  to  the  jurisdiction  of 
the  land  titles  office  for  County  A  may  not  be  subject  to  the  jurisdiction  of  the  enforcement 
office  for  County  A,  but  may  in  fact  be  subject  to  the  jurisdiction  of  the  enforcement  office 
for  County  B.  Since,  under  the  above  proposals,  a  creditor  would  be  required  to  file  his  writ 
exclusively  in  the  enforcement  office  in  whose  jurisdiction  his  debtor's  land  is  situate,  in  our 
example  the  creditor  would  file  his  writ  in  County  B.  This  requirement  raises  a  new 
problem.  A  solicitor  for  a  purchaser  or  mortgagee  of  the  land  could  not  rely  on  a  search  for 
writs  in  County  A,  notwithstanding  the  fact  that  the  land  in  question  is  subject  to  the 
jurisdiction  of  the  land  titles  office  for  County  A.  The  solicitor  would  have  to  know  that, 
insofar  as  writs  of  enforcement  are  concerned,  the  land  is  subject  to  the  jurisdiction  of  the 
enforcement  office  in  County  B;  accordingly,  he  would  have  to  search  for  writs  in  that  office. 
Where  the  boundaries  of  a  land  titles  or  registry  division  and  a  sheriff's  bailiwick  do  not 
coincide,  it  may  be  necessary  to  require  a  creditor  to  file  his  writ  in  two  enforcement  offices, 
or  it  may  be  necessary  to  amend  the  boundaries  so  they  are  coterminous. 


until  the  expiry  often  calendar  days  from  the  delivery  of  the  writ  to  the  sheriff 
or,  in  the  event  that  the  proposed  full  centralization  of  records  is  not  achieved, 
to  both  thesheriffand  the  master  of  titles.145 

The  proposal  to  delay  the  binding  effect  of  a  writ  in  respect  of  land  clearly 
would  not,  and  is  not  intended  to,  obviate  the  need  to  search  for  writs  of 
enforcement.  It  is  assumed  that  an  initial  search  would  continue  to  be  made; 
however,  under  our  proposal  a  subsearch  would  be  necessary  only  on  the  date 
immediately  preceding  the  commencement  of  the  proposed  ten  day  period, 
rather  than  on  the  date  of  closing.  As  a  result,  there  would  be  ten  days  within 
which  to  resolve  "similar  name"  problems  and,  except  to  the  extent  that  a 
"similar  name"  problem  might  arise  as  a  result  of  direct  parcel  registration  of 
a  writ,  to  be  discussed  in  the  following  section,  no  further  "similar  name"  or 
other  enforcement  problem  could  arise  unexpectedly  on  or  just  before  the  date 
of  closing. 

The  Commission  acknowledges  that  the  above  proposal  may  cause  some 
prejudice  to  judgment  creditors  by  permitting  a  debtor's  land  to  remain  free  of 
the  rights  of  his  execution  creditors  during  the  proposed  ten  day  delay  period. 
However,  in  the  next  section  we  shall  make  recommendations  concerning  the 
possibility  of  permitting  creditors  to  protect  themselves  during  the  delay 
period  by  registering  a  writ  directly  against  their  debtors'  land.  Moreover,  we 
believe  that  the  substantial  benefits  to  conveyancing  outweigh  any  prejudice  to 
creditors,  particularly  since  these  benefits  will  accrue  mainly  to  innocent 
persons  having  no  connection  with  the  judgment  debtor.  The  contention  that 
creditors  may  be  harmed  by  the  proposal  should  be  viewed  in  perspective.  In 
many  cases,  a  substantial  period  of  time  intervenes  between  the  date  of  the 
commencement  of  a  creditor's  action  and  the  date  of  judgment.  Therefore,  a 
debtor  who  desires  to  make  himself  judgment  proof  will  have  considerable 
time  to  do  so  before  judgment  or  before  the  issuance  and  filing  of  the  writ. 
There  seems  to  be  little  cause  for  concern  that  an  additional  ten  days  will  alter 
dramatically  the  intentions  of  a  debtor.  Moreover,  creditors  would  be 
protected  in  part  by  their  ability  to  seize  the  proceeds  of  a  transaction  effected 
within  the  delay  period,  and  could  attack  and  set  aside  transactions  that  were 
entered  into  for  the  purpose  of  delaying  or  defrauding  creditors.146  Since 
creditors  generally  reap  the  benefit  of  the  existing  system  in  which  purchasers 
and  lenders  search  for  and  report  the  existence  of  property  owned  by  debtors 
and  provide  an  effective  and  inexpensive  means  of  satisfying  execution  claims, 
it  appears  to  us  to  be  justified  to  limit  the  rights  of  creditors  slightly  so  that  the 
prejudice  to  purchasers  and  lenders  can  be  reduced  significantly. 

The  Commission  has  considered  and  rejected  the  suggestion  that  the 
proposed  ten  day  delay  in  the  effectiveness  of  a  writ  should  not  apply  to 


145 


146 


It  will  be  recalled  that,  in  the  preceding  section,  we  recommended  that  all  writs  should  be 
filed  with  the  sheriff  to  bind  land.  However,  we  also  acknowledged  that,  in  some  cases,  writs 
might  continue  to  be  registrable  in  a  land  titles  office.  In  the  latter  case,  under  our  proposal 
writs  would  bind  land  titles  land  upon  the  expiry  of  ten  calendar  days  from  the  time  when 
the  writ  is  received  and  recorded  by  the  master  of  titles. 

See  The  Fraudulent  Conveyances  Act,  R.S.O.  1970,  c.  182,  and  The  Assignments  and 
Preferences  Act,  R.S.O.  1970,  c.  34.  We  shall  deal  with  these  statutes  in  a  later  Part  of  our 
Report. 
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purchasers  or  mortgagees  with  actual  notice  that  a  writ  has  been  filed.147  While 
it  is  arguable  that,  since  the  purpose  of  the  proposed  delay  period  is  only  to 
avoid  the  necessity  of  subsearching  at  the  last  moment,  with  its  attendant 
"similar  name"  problems,  a  creditor  should  be  allowed  to  claim  priority  over  a 
purchaser  or  mortgagee  with  actual  notice,  there  are  practical  problems  with 
this  suggestion.  It  is  not  at  all  unlikely  that  a  solicitor  for  a  purchaser  or 
mortgagee  would  feel  impelled  to  inquire  whether  his  client  had  actual  notice. 
In  fact,  it  is  likely  that  many  solicitors  would  conduct  last-minute  subsearches 
in  any  event  —  precisely  the  result  that  our  proposal  is  attempting  to  avoid  — 
for  in  many  instances  it  would  be  extremely  difficult  for  a  solicitor  to  discover 
whether  his  client  in  fact  had  such  notice.  Moreover,  adoption  of  an  "actual 
notice"  provision  could  give  rise  to  considerable  litigation,  with  difficult 
evidentiary  problems  serving  to  complicate  matters.  Therefore,  on  balance,  we 
recommend  that  our  general  proposal  establishing  a  ten  day  delay  period  in 
the  effectiveness  of  a  writ  should  apply  notwithstanding  that  a  purchaser  or 
mortgagee  has  actual  notice  that  a  writ  has  been  filed  during  this  period. 


(Hi)    Direct  Parcel  Registration  of  a  Writ  of  Enforcement 

In  the  previous  section,  the  Commission  acknowledged  that  some 
creditors  might  well  be  prejudiced  to  some  degree  by  the  proposal  to  delay  the 
binding  effect  of  a  writ  for  ten  days.  We  stated  our  opinion  that,  on  balance, 
any  disadvantage  to  creditors  was  far  outweighed  by  the  benefits  to  persons 
involved  in  the  conveyancing  process.  We  do  believe,  however,  that  the  risk  to 
creditors  from  our  proposal  can  and  should  be  minimized.  Accordingly,  we 
recommend  that,  in  order  to  protect  his  interest  during  the  proposed  ten  day 
delay  period,  a  creditor  should  be  entitled  to  register  his  writ  of  enforcement 
directly  against  the  title  to  land  owned  by  the  debtor.  The  writ  should  be 
effective  to  bind  the  land  immediately  upon  such  registration.148 

We  recognize  the  difficulties  inherent  in  the  existing  system  in  which 
there  is  no  centralized  index  of  landholdings,  an  issue  we  considered  in  the 
context  of  our  long  term  proposals.149  However,  our  recommendation  would 
protect  a  creditor  who  in  fact  does  know  of  the  specific  landholdings  of  his 
debtor  and  who  fears  that  the  debtor  may  attempt  to  dispose  of  his  land  prior 
to  the  expiration  of  the  proposed  ten  day  period.  Many  creditors  will  have 
learned  much  about  their  debtor  either  before  the  debt  was  incurred  or  during 
the  course  of  litigation.  Such  creditors  may  be  capable  of  identifying  property 
owned  by  the  debtor  and  of  avoiding  the  delay  period  by  registering  their  writs 
directly  against  the  title.  Although  the  requirement  of  registration  on  title 
would  put  the  onus  on  creditors  if  they  wanted  their  writs  to  bind  immediately, 


147  In  the  Commission's  Tentative  Proposals,  supra,  note  135,  we  tentatively  recommended 
that  the  delay  in  the  effectiveness  of  a  writ  lodged  with  the  sheriff  should  not  be  imposed  in 
respect  of  purchasers  or  mortgagees  with  actual  notice  that  a  writ  has  been  so  lodged:  see 
Recommendation  3(b)  of  the  Tentative  Proposals.  We  have  rejected  this  suggestion  for  the 
reasons  discussed  in  the  text. 
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The  Manitoba  Law  Reform  Commission  recommended  that  the  "option  of  specifying  land 
[subject  to  a  writ]  should  be  introduced"  as  an  interim  measure  to  reduce  administrative 
difficulties  under  a  regime  in  which  a  writ  may  still  be  a  general  lien,  and  to  "be  a  first  step 
to  eventually  requiring  the  specifying  of  land"  in  all  cases:  see  Report  on  The  General 
Register  (1980),  at  22. 

See  supra,  this  Chapter,  section  4(b)(ii)b(2). 
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this  requirement  seems  fair  if  creditors  are  to  continue  to  enjoy,  at  least  for  the 
short  term,  the  benefit  of  a  writ  that  automatically  binds  all  property  of  the 
debtor  ten  days  from  filing. 

Before  leaving  the  issue  of  direct  parcel  registration,  one  further  matter 
should  be  considered.  In  discussing  our  long  term  proposals  for  reform,  we 
recommended  that  new  legislation  ought  to  deal  with  the  situation  where  a 
writ  of  enforcement  has  been  erroneously  registered  against  a  person's  land.150 
The  Commission  noted  the  adoption  in  1978  of  new  legislation  in  British 
Columbia  providing  a  dispute  resolution  mechanism  in  such  circumstances.151 
Under  this  legislation,  a  notice  of  a  creditor's  registration  must  be  sent  to  the 
owner  of  the  land  in  question.  The  owner  may  dispute  the  registration  on  the 
ground  that  he  is  not  the  judgment  debtor  and,  if  successful,  may  recover  a 
stipulated  amount  by  way  of  compensation.152  In  addition,  the  British 
Columbia  legislation  provides  a  means  by  which  an  owner  can  apply  to  the 
court  for  further  compensation  to  be  awarded  against  the  creditor  in 
appropriate  circumstances.153  We  endorsed  the  British  Columbia  legislation  as 
a  matter  of  principle,  and  recommended  its  adoption  for  Ontario  in  the  context 
of  the  Commission's  long  term  proposals  for  reform.  In  view  of  the  fact  that 
the  very  same  issue  arises  here,  we  recommend  the  adoption  of  similar 
legislation  in  the  context  of  our  short  term  proposals. 


(iv)  The  Binding  of  Land  and  the  Role  of  the  Sheriff  and  of  the 
Sheriffs  Certificate 

a.    Writs  of  Enforcement  that  Bind  Land 

Before  considering  further  proposals  that  would  serve  to  facilitate  the 
conveyancing  of  land  and  that  at  the  same  time  would  strike  a  fair  and 
reasonable  balance  in  the  protection  of  all  interested  persons,  it  is  necessary  to 
consider  the  specificity  that  should  be  necessary  in  a  writ  of  enforcement  in 
order  to  bind  a  debtor's  land.  For  example,  should  a  writ  filed  against  John 
Henry  Smith  bind  land  in  the  name  of  J.  Henry  Smith  or  John  Smith  or  John 
H.  S.  Smith  or  J.  Henry  Peter  Smith?  This  question  raises  once  again  the 
exceedingly  troublesome  "similar  name"  problem. 

Two  recent  Ontario  cases  deal  with  two  aspects  of  the  "similar  name" 
problem.  In  the  first  case,  Silva  v.  Atkins,1**  an  agent  of  the  purchasers  of  land 
registered  in  the  name  of  Harvey  Rubenstein  and  Associates  Incorporated 
requested  and  received  a  sheriff's  certificate  concerning  executions  against 
Harvey  Rubenstein  and  Associates  Limited;  the  certificate  indicated  that 
there  were  no  writs  outstanding  against  the  latter  name.  However,  the  sheriff 


150  See  supra,  this  Chapter,  section  4(b)(ii)b(2)3. 

151  See,  now,  Court  Order  Enforcement  Act,  R.S.B.C.  1979,  c.  75,  ss.  81-82. 

152  See  Court  Order  Enforcement  Act,  R.S.B.C.  1979,  c.  75,  s.  81(9).  See  the  discussion 
supra,  this  Chapter,  section  4(b)(ii)b(2)3. 

>3  See  Court  Order  Enforcement  Act,  R.S.B.C.  1979,  c.  75,  s.  82,  and  the  discussion  referred 
to  in  the  preceding  note. 

154  (1978),  20  O.R.  (2d)  570  (H.C.J.). 
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did  have  on  hand  an  execution  against  Harvey  Rubenstein  and  Associates 
Incorporated,  but  did  not  alert  the  agent  to  this  fact.  The  purchasers  closed, 
ignorant  of  the  writ  against  Harvey  Rubenstein  and  Associates  Incorporated. 
When  the  creditor  subsequently  claimed  rights  in  the  property,  the  purchasers 
sued,  among  others,  the  agent  and  the  sheriff.  Carruthers,  J.,  held  that  the 
purchasers'  interest  was  bound  by  the  writ  of  the  execution  creditor  and  that 
the  purchasers  were  not  entitled  to  relief  against  the  sheriff.  He  stated  that  the 
sheriff  was  not  under  a  legal  duty  to  report  anything  but  identical  names. 
While,  as  a  matter  of  practice,  the  sheriff  had  instructed  his  clerks  to  report 
"similar  name"  executions  against  individuals,  this  procedure  had  not  been 
adopted  in  respect  of  companies.  Moreover,  Carruthers,  J.,  said  that  the 
sheriff's  policy  in  reporting  "similar  name"  executions  was  not  publicized,  nor 
relied  upon  by  the  purchasers.  Liability  did  not  arise  from  the  failure  to 
exercise  what  in  this  case  "could  be  called  common  sense".  Carruthers,  J., 
stated  as  follows:155 

In  my  opinion  the  plaintiff  has  failed  to  adduce  evidence  that  would  permit 
me  to  find  that  the  defendant  Ambrose,  as  Sheriff,  had  a  duty,  the  breach  of 
which  would  give  rise  to  liability  in  law,  to  provide  information  concerning  similar 
names  as  the  plaintiff  maintains  he  has  in  this  action.  As  I  have  noted  above  there 
is  no  evidence  whatsoever  that  the  plaintiffs,  through  the  defendant  Atkins  or 
otherwise,  were  in  fact  relying  on  the  defendant  Ambrose  as  Sheriff,  to  provide 
the  information  concerning  similar  names.  The  mere  fact  that  the  Sheriff  of  some 
other  county  may  give  such  information  does  not  in  my  view  support  a  finding  of  a 
duty  in  law  on  the  part  of  the  defendant  Ambrose.  The  fact  that  on  occasion  such 
information  may  have  been  given  quite  apart  from  it  being  a  mistake  according  to 
the  evidence  of  the  defendant  Ambrose,  amounts  to  nothing  more  in  my  opinion 
than  what  has  been  described  in  some  of  the  older  cases  as  being  an  act  of  'good 
nature'.  Surely  it  is  not  on  every  occasion  that  someone  has  been  asked  for  some 
advice  and  which  he  gives  and  which  later  turns  out  to  be  not  accurate  through  no 
fraud,  that  liability  arises  in  law.  Common  sense  might  have  dictated  that  the 
defendant  Ambrose's  clerks  in  the  present  case  should  have  commented  upon  the 
fact  that  there  was  an  execution  lodged  against  'Harvey  Rubenstein  and 
Associates  Incorporated'.  However,  the  failure  to  abide  by  what  in  these 
circumstances  could  be  called  common  sense  does  not  give  rise  in  my  opinion  to 
any  liability  in  law.  For  these  reasons  I  must  find  that  the  plaintiffs  as  against  the 
defendant  Ambrose  cannot  succeed. 

It  may  be  argued  that  the  Silva  case  has  not  laid  to  rest  completely  the 
question  of  the  sheriff's  duty  to  disclose  similar  names.  Mr.  Justice  Carruthers 
reached  the  conclusion  that  the  sheriff  was  not  liable  because  there  was 
insufficient  evidence  to  allow  him  to  conclude  that  the  sheriff  was  under  such  a 
duty;  there  also  was  no  evidence  of  reliance  by  the  plaintiff.  Moreover,  it  may 
be  contended  that  the  Silva  decision  can  be  restricted  to  the  particular  facts  of 
that  case,  that  is  to  say,  a  case  concerning  a  similarly  named  corporation 
rather  than  an  individual. 

The  second  case  concerned  a  writ  of  execution  filed  by  a  judgment 
creditor,  on  the  face  of  which  the  debtor  had  been  misdescribed.  In  Bayham 
Investments  Ltd.  v.  Gulf  Oil  Canada  Ltd.,156  solicitors  for  a  second  mortgagee, 
exercising  a   power  of  sale,  searched  executions  against  the   mortgagor, 


155  Ibid.,  at  580. 

156  Not  yet  reported:  February  6,  1979  (Ont.  H.C.J. ). 
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Lorenzo  Abbaglivio,  prior  to  the  sale.  The  solicitors  were  informed  that  a  clear 
certificate  would  be  issued  against  Lorenzo  Abbaglivio  in  respect  of  writs  filed 
prior  to  the  registration  of  the  second  mortgage.  The  sale  proceeded,  but  there 
were  insufficient  funds  to  pay  the  mortgage.  When  the  second  mortgagee's 
solicitors  finally  received  a  formal  certificate  from  the  sheriff,  the  certificate 
recorded  the  existence  of  an  execution  against  Lawrence  Abbaglivo,  filed  by 
Gulf  Oil  prior  to  the  date  of  the  registration  of  the  second  mortgage. 
Accordingly,  if  the  Gulf  Oil  execution  bound  the  land,  Gulf  Oil,  and  not  the 
second  mortgagee,  would  have  been  entitled  to  be  paid  out  of  the  proceeds  of 
sale.  The  purchaser  at  the  sale  applied  to  the  court  to  resolve  the  issue.  The 
observations,  conclusions  and  final  decision  of  Southey,  J.,  are  worth  quoting 
in  part: 

I  assume,  as  I  believe  the  parties  do,  that  the  execution  debtor  described  in 
the  Gulf  Oil  execution  as  'Lawrence  Abbaglivo'  is  one  and  the  same  person  as  the 
second  mortgagor,  Lorenzo  Abbaglivio,  against  whom  the  power  of  sale  was 
exercised.  I  further  assume  that  the  correct  name  of  such  person  is  'Lorenzo 
Abbaglivio',  and  that  the  correct  name  was  used  in  the  registered  deed  to  him  and 
in  the  second  mortgage  given  by  him. 

The  question  of  whether  the  execution  was  binding  against  the  lands 
depends  upon  the  interpretation  of  s.  1 1  ( 1 )  of  The  Execution  Act,  R.S.O.  1 970,  c. 
152.  That  section  reads  as  follows: 

'll.-(l)  Where  the  name  of  an  execution  debtor  set  out  in  a  writ  of 
execution  is  not  that  of  a  corporation  or  the  firm  name  of  a  partnership,  the 
writ  does  not  bind  the  lands  of  the  execution  debtor  unless, 

(a)    the  name  of  the  execution  debtor  set  out  in  the  writ  includes  at 
least  one  given  name  in  full;  or  . . .  .' 

Although  the  writ  of  execution  of  the  respondent  Gulf  Oil  contained  one 
given  name  in  full,  it  was  not  the  correct  given  name  of  the  execution  debtor.  Gulf 
had  used  the  name  'Lawrence'  whereas  the  correct  given  name  of  the  execution 
debtor  is  'Lorenzo'.  In  my  judgment,  s.  1 1(1  )(a)  requires  not  only  that  the  name 
of  the  execution  debtor  includes  one  given  name  in  full,  but  that  it  be  one  given 
name  of  the  execution  debtor  and  a  correct  one.  As  'Lawrence'  is  not  a  correct 
given  name  of  the  execution  debtor,  Lorenzo  Abbaglivio,  the  execution  of  Gulf,  in 
my  judgment,  did  not  bind  the  lands  of  the  execution  debtor  because  of  the  failure 
to  comply  with  s.  1 1  ( 1  )(a). 

Before  examining  alternatives  concerning  the  specificity  that  should  be 
necessary  in  a  writ  in  order  to  bind  land,  one  comment  should  be  made 
respecting  the  Bayham  Investments  Ltd.  case.  In  that  case,  Southey,  J.,  stated 
that  the  "question  of  whether  the  execution  was  binding  against  the  lands 
depends  upon  the  interpretation  of  s.  1 1(1)  of  The  Execution  Act".  Southey, 
J.,  was  of  the  view  that  not  only  did  section  1 1  ( 1  )(a)  require  a  writ  to  contain 
"at  least  one  given  name  in  full"  of  the  debtor,  but  that  the  "given  name"  had 
to  be  the  "correct"  one.  Yet,  precisely  what  "given  name"  fulfils  this 
requirement?  Is  it  the  debtor's  name  on  his  birth  certificate?  Or  is  it  the  name 
on  the  title  documents  of  land  that  he  owns?  What  if  a  debtor  with  a  foreign 
name  on  his  birth  certificate  anglicizes  his  name  and  uses  it  regularly  when 
obtaining  credit  and  purchasing  land?  In  Bayham  Investments  Ltd.,  Southey, 
J.,  did  not  state  expressly  how  one  should  determine  this  issue;  from  the 
decision  it  would  appear  that  he  simply  "assumed"  that  the  "correct"  name  of 
the  debtor  was  Lorenzo  Abbaglivio.  Coincidentally,  this  "correct"  name  was 
also  used  in  the  title  documents  of  the  land  owned  by  the  debtor. 
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The  above  case  clearly  was  a  difficult  one,  particularly  since  Southey,  J., 
and  the  parties  involved  assumed  that  in  all  instances  they  were  dealing  with 
the  same  individual.  However,  one  can  envisage  a  spectrum  of  cases  involving, 
for  example,  "Shamus"  or  "Seamus"  and  "James",  "Clarke"  and  "Clark", 
"Robert"  and  "Bob",  and  so  on.  The  determination  whether  the  vendor's  or 
mortgagor's  name  on  the  request  form  and  the  debtor's  name  filed  in  the 
sheriff's  office  represent  the  same  person  can  be  exceedingly  difficult, 
especially  where  the  foreign  equivalent  of  an  English  name  is  used.  Much 
depends  on  the  knowledge  of  the  staff  in  the  sheriff's  office:  a  clerk  of  Greek 
descent  may  not  recognize  that  "Seamus"  and  "James"  are  the  same,  but  a 
clerk  of  Irish  descent  is  not  likely  to  miss  the  connection.  The  result  is  a  system 
in  which  the  type  of  information  given  by  sheriffs  may  vary  from  county  to 
county.  This  ad  hoc  response  clearly  cannot  be  justified  and  should  be  replaced 
by  a  uniform  set  of  procedures  governing  the  practices  of  all  sheriffs  in 
Ontario. 

The  Commission  has  examined  two  main  alternatives  concerning  the 
specificity  that  should  be  necessary  in  a  writ  in  order  to  bind  land.  The  first 
alternative  would  be  to  enact  legislation  providing  that  a  writ  binds  land  only 
where  the  name  on  the  writ  is  identical  to  the  name  that  appears  on  a 
document  registered  against  the  title.157  Where,  then,  a  request  is  made  for  a 
certificate  in  respect  of  "John  Henry  Smith",  the  name  on  a  title  document, 
the  sheriff  would  be  under  a  duty  to  report  only  those  writs  filed  against  John 
Henry  Smith,  and  not  John  Smith,  John  H.  Smith,  or  anyone  else  with  a 
similar,  but  not  identical,  name. 

This  solution,  in  our  view,  is  Draconian  and  ought  to  be  rejected.  While  it 
would  simplify  the  task  of  sheriffs  and  benefit  those  engaged  in  the 
conveyancing  of  land,  we  have  concluded  that  it  would  be  highly  prejudicial  to 
creditors.  Without  some  means  of  determining  certain  basic  information 
about  their  debtors,  creditors  often  would  be  at  a  substantial  disadvantage 
insofar  as  enforcement  against  the  debtor's  land  is  concerned.  For  example, 
unless  the  creditor  were  able  to  ascertain  from  the  debtor  the  exact  name  in 
which  he  holds  land,  the  creditor  would  not  be  able  to  bind  the  debtor's  land 
effectively  with  a  writ  of  enforcement. 

A  second  alternative  method  of  binding  land  and  of  dealing  with  the 
"similar  name"  problem  involves  a  slight  extrapolation  of  the  reasoning  and 
decision  of  Southey,  J.  Legislation  could  provide  that,  in  order  to  bind  land,  a 
writ  must  contain  a  surname  and  at  least  one  given  name  that  is  identical  to 
the  name  appearing  on  a  document  registered  against  the  title  of  the  land  in 
question.  Accordingly,  where,  for  example,  land  is  registered  in  the  name  of 
John  Henry  Smith,  the  full  name  of  the  owner,  writs  issued  in  the  name  of 
John  Smith,  Henry  Smith,  J.  Henry  Smith,  John  H.  Smith  or  Henry  John 
Smith  would  bind  the  land,  assuming,  of  course,  that  the  vendor  or  mortgagor 
is  in  fact  the  judgment  debtor.  Concomitantly,  the  sheriff,  if  requested  to  clear 
John  Henry  Smith,  would  be  under  a  duty  to  report  the  names  noted  above, 
and  no  others,  since  a  writ  issued  in  any  other  name  could  not  bind  the  land. 


This  alternative  reflects  the  thrust  of  Recommendation  4(c)  and  (d)  of  our  Tentative 
Proposals,  supra,  note  135,  except  insofar  as  the  actual  notice  stipulation  is  concerned  (see, 
also,  Recommendation  4(0)- 
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While  the  second  alternative  is  less  harsh  vis-a-vis  creditors  than  the  first, 
it  nonetheless  places  an  onus  on  creditors  to  discover  in  what  name  or  names 
their  debtors  own  land.  A  debtor  could  own  land  registered  in  the  name  of  J. 
Henry  Smith.  If,  as  required  under  the  second  alternative,  a  solicitor  requests 
clearance  against  J.  Henry  Smith,  a  creditor  who  knew  the  debtor  only  as  John 
H.  Smith,  and  filed  his  writ  under  that  name,  would  be  prejudiced.  In  some 
cases,  the  creditor  may  have  no  reasonable  means  of  discovering  the  name  in 
which  his  debtor  holds  land. 

After  having  examined  the  alternatives  with  respect  to  the  specificity 
necessary  in  a  writ  in  order  to  bind  a  debtor's  land,  we  have  come  to  the 
conclusion  that,  insofar  as  short  term  proposals  are  concerned,  there  is  no 
perfect  solution  to  the  problems  described  in  this  Chapter.  We  are  convinced 
that,  so  long  as  writs  continue  to  be  general  liens,  binding  land  upon 
registration  in  a  separate  register  of  executions,  without  being  required  to  be 
registered  directly  against  the  title,  there  can  be  no  complete  cure  for  the 
multiplicity  of  ills  plaguing  the  enforcement  system  and  the  conveyancing 
process.  We  believe  that  only  our  long  term  proposals,  recommended  earlier, 
provide  a  real  solution  to  the  "similar  name"  and  other  related  problems.  Any 
short  term  proposal  is  bound  to  be  a  compromise  solution,  protecting  fully 
neither  judgment  creditors  nor  those  involved  in  the  conveyancing  of  land. 

Notwithstanding,  however,  the  necessarily  incomplete  protection  that 
can  be  offered  in  the  short  term,  we  are  of  the  opinion  that  the  second 
alternative  described  above  offers  a  just  and  reasonable  solution,  if  only  a 
temporary  one,  to  the  problem  raised  in  this  section.  The  purchaser  or 
mortgagee  is  a  stranger  to  the  debtor-creditor  relationship  and  cannot 
reasonably  be  expected  to  do  more  than  request  clearance  against  the  name 
that  appears  on  the  title  documents.158  While,  as  we  have  stated,  the  creditor 
may  be  unable  to  ascertain  the  name  in  which  his  debtor  holds  title,  as 
between  two  "innocent"  parties  it  is  not  unreasonable  to  place  the  burden  on 
the  party  who  stands  to  gain  from  the  system,  that  is  to  say,  the  creditor. 
Accordingly,  we  recommend  that  a  writ  of  enforcement  should  bind  land  only 
where  the  surname  and  at  least  one  full  given  name  on  the  writ159  are  identical 
with  the  surname  and  one  full  given  name  on  a  document  registered  against 
the  title  of  the  land  in  question.  As  a  result,  where,  for  example,  a  foreign 
given  name  and  its  English  equivalent  are  used  on  a  writ  and  a  title  document, 
respectively,  the  writ  would  not  bind  the  land,  notwithstanding  the  fact  that 
the  debtor  is  the  landowner,  since  the  given  names  are  not  identical.  In 
addition,  initials  appearing  on  a  writ  would  be  ignored  for  the  purpose  of  the 
recommendation  concerning  the  binding  effect  of  a  writ.160  Where  more  than 


158  The  Commission  recognizes  that  the  name  on  the  title  documents  may  in  fact  be  a 
fictitious  one,  and  not  the  real  name  of  the  owner  of  the  land;  however,  this  possibility 


159 


160 


ordinarily  is  not  known  to  the  purchaser  or  mortgagee. 

It  should  be  borne  in  mind  that  s.  11(1)  of  The  Execution  Act,  R.S.O.  1970,  c.  152, 
provides  that  a  writ  of  execution  does  not  bind  the  lands  of  an  execution  debtor  who  is  a 
natural  person  unless 

(a)  the  name  of  the  execution  debtor  set  out  in  the  writ  includes  at  least  one  given 
name  in  full;  or 

(b)  a  statutory  declaration  of  the  execution  creditor  or  his  solicitor  is  filed  with  the 
sheriff  identifying  the  execution  debtor  by  at  least  one  given  name  in  full. 

With  respect  to  the  use  of  initials  on  title  documents,  see  infra,  this  section. 


25 


one  full  given  name  appears,  the  rule  proposed  above  should  govern 
irrespective  of  the  order  in  which  these  names  appear.  For  example,  where 
land  is  registered  in  the  name  of  John  Henry  Smith,  a  writ  against  that  person, 
but  filed  under  the  name  of  Henry  John  Smith,  should  be  sufficient  to  bind  the 
land.  We  believe  that  this  last  proposal  is  warranted,  since  a  contrary 
approach  would  be  less  flexible  and  would  not  allow  for  normal  human  error. 

Finally,  we  wish  to  deal  with  the  form  in  which  title  documents  are 
registered  under  The  Land  Titles  Act  and  The  Registry  Act.  Section  74a161  of 
The  Land  Titles  Act  provides: 

74a.  Subject  to  section  71,^162^  no  person,  other  than  a  corporation,  may  be 
shown  as  the  registered  owner  of  land  or  a  charge  unless  the  person  is  described  by 
his  surname  and  by  at  least  one  given  name  in  full. 

A  similar  provision  appears  in  The  Registry  Act.163  As  in  the  case  of  section 
1  l(l)(a)  of  The  Execution  Act,  however,  it  is  not  clear  what  is  meant  by  "one 
given  name  in  full". 

The  Commission  is  of  the  view  that  the  "similar  name"  problem  may  be 
alleviated  by  changes  to  the  form  in  which  the  documents  are  registered. 
Accordingly,  we  recommend  that  purchasers  who  wish  to  register  a  title 
document  should  not  be  permitted  to  use  any  initials.  Rather,  only  full  given 
names  should  be  permissible  on  such  documents.  It  is  envisaged  that  many 
purchasers,  informed,  for  example,  by  their  solicitors,  that  only  full  given 
names  and  not  initials  are  permissible,  will  register  their  title  documents  using 
their  complete  name  in  full.  To  the  extent  that  complete  names  in  full  are  used 
in  title  documents,  and  therefore  used  in  request  forms  given  to  sheriffs,  there 
will  be  more  likelihood  that  outstanding  writs  filed  against  landowners  will  be 
reported  by  sheriffs  and  the  protection  of  creditors  will  be  correspondingly 
increased.  In  the  absence  of  this  proposal,  a  writ  filed  against  John  Smith,  for 
example,  would  not  bind  land  registered  in  the  name  of  J.  Henry  Smith; 
however,  if  the  owner-debtor  had  taken  title  in  the  name  of  John  Henry  Smith, 
his  complete  name,  under  the  above  proposal  the  writ  would  bind  the  land. 


b.    The  Sheriff's  Obligation  to  Report 

The  above  proposals  are  concerned  solely  with  a  writ  that  should  bind  a 
debtor's  land.  Quite  clearly,  our  proposals  are  intimately  related  to  the  issue  of 
the  nature  and  extent  of  the  sheriff's  obligation  to  report  writs  of  enforcement 
filed  in  his  office.  If,  under  our  proposals,  a  writ  filed  against  John  Smith  could 
not  bind  land  owned  by  this  person,  but  registered  under  the  name  of  Johann 
Smith,  there  obviously  would  be  no  reason  to  impose  upon  a  sheriff  an 
obligation  to  report  the  existence  of  that  writ.  Accordingly,  having  regard  to 
our  proposal  made  above,  we  recommend  that  the  sheriff  should  be  required  to 
report  the  existence  of  a  writ  only  where  the  surname  and  at  least  one  full 
given  name  on  the  writ  are  identical  with  the  surname  and  one  full  given  name 


161  Enacted  by  The  Land  Titles  Amendment  Act,  1979,  SO.  1979,  c.  93,  s.  25. 

162  Dealing  with  land  acquired  by  trustees  under  The  Religious  Organizations'  Lands  Act, 
1979,  SO.  1979,  c.  45. 

163 


The  Registry  Act,  R.S.O.  1970,  c.  409,  s.  44(2). 
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on  the  request  form  delivered  to  the  sheriff.164  Initials  on  either  a  writ  or  a 
request  form  should  be  ignored  and,  where  two  or  more  given  names  appear,  it 
should  not  matter  in  which  order  these  names  occur.165 

It  is  anticipated  that  persons  requesting  clearance  of  the  name  of  an 
owner  of  land  would  set  out  on  the  request  form  the  name  as  it  appears  on  the 
title  documents,  rather  than,  for  example,  another  name  known  to  be  used  by 
the  owner  for  credit  purposes  but  not  used  on  the  title  documents.  Under  the 
present  law  and  under  our  proposals,  there  would  be  no  purpose  served  if 
clearance  were  requested  against  a  name  not  used  on  title  documents  of  the 
land  in  question,  since  a  writ  filed,  for  example,  with  a  different  given  name 
would  not  bind  the  particular  parcel  in  any  event. 


c.     The  Effects  of  a  Misdescription  of  the  Debtor,  Vendor  or 
Mortgagor  on  the  Rights  of  the  Purchaser,  Mortgagee 
and  Creditor 

We  now  turn  briefly  to  a  consideration  of  who  should  bear  the  loss  in  the 
event  that  a  debtor  is  misdescribed  on  a  writ  of  enforcement  or  that  a  vendor  or 
mortgagor  is  misdescribed  on  a  request  form  directed  to  a  sheriff. 

The  issue  may  arise  as  follows.  In  the  first  situation,  a  solicitor  may 
request  clearance  against  a  person  who  in  fact  does  have  a  writ  of  enforcement 
filed  against  him  under  the  same  name  as  that  which  appears  in  the  title 
document;  however,  through  the  solicitor's  inadvertence  or  negligence,  the 
name  set  out  on  the  request  form  differs  from  the  name  on  the  title  document 
and  the  name  on  the  writ  in  such  a  way  that  the  sheriff  correctly  reports  that 
there  are  no  writs  outstanding  against  that  name.  This  situation  is  represented 
by  the  case  of  Silva  v.  Atkins166  described  earlier.  In  the  second  situation,  a 
creditor  recovers  judgment  and  files  with  the  sheriff  a  writ  of  enforcement 
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As  a  result  of  our  earlier  proposals  respecting  the  binding  of  land  by  a  writ,  our  proposal 
concerning  the  sheriff's  obligation  to  report  the  existence  of  writs  differs  from  Recommen- 
dation 7(b)  of  our  Tentative  Proposals,  supra,  note  135.  Under  Recommendation  7(b), 
sheriffs  would  be  "encouraged  to  report  all  similar  names";  under  our  final  proposals,  the 
sheriff  would  know  precisely  which  names  must  be  reported  and  which  names  are  not 
required  to  be  reported. 

In  its  Report  on  The  General  Register  (1980),  the  Manitoba  Law  Reform  Commission 
generally  favoured,  as  an  interim  measure  before  the  implementation  of  direct  parcel 
registration,  the  adoption  of  legislation  absolving  the  land  titles  assurance  fund  from 
"liability  for  losses  related  to  a  General  Register  search  unless  [inter  alia]  the  names  of  the 
parties  involved  are  identical  .  .  ."  (at  22;  emphasis  added).  The  Commission  stated  as 
follows  (at  22): 

However,  from  the  creditor's  perspective  such  an  enactment  would  limit  the 
protection  currently  provided.  With  only  identical  names  being  checked,  the 
opportunity  for  a  debtor  to  avoid  the  mechanism  is  increased.  Exact  and  full  name 
identificaton  would  be  essential  as  an  error  in  this  area  would  be  quite  significant. 
Therefore,  to  ease  the  difficulty,  provision  should  be  made  to  allow  a  creditor  to 
include  variations  of  a  name  of  which  he  is  aware.  Nevertheless,  making  the  land  titles 
office  liable  oniy  if  the  names  are  identical  cannot  be  said  to  be  unfair  to  the  creditor, 
particular  since  this  is  the  only  information  it  is  given  .  .  .  Although  the  provisions  may 
limit  the  creditor's  protection,  they  cannot  be  said  to  be  unduly  harsh.  The  reduction 
in  the  protection  that  does  occur  is  necessary  to  achieve  an  adequate  balance  of 
interests. 

(1978),20O.R.(2d)  570  (H.C.J.). 
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against  his  debtor,  using  a  surname  and  a  given  name  that  do  not  match  the 
name  on  the  debtor's  title  documents.  A  solicitor  then  requests  clearance 
against  the  debtor,  using  on  the  request  form  the  name  on  such  documents.  In 
this  connection,  reference  should  be  made  to  Bayham  Investments  Ltd.  v.  Gulf 
Oil  Canada  Ltd.,i61  also  discussed  above. 

Turning  to  the  first  situation,  it  is  clear  that,  given  the  accurate 
description  on  the  writ  and  the  misdescription  on  the  request  form,  the  interest 
of  the  purchaser  or  mortgagee  of  the  land  would  be  bound  by  the  writ.  The  loss 
should  fall  on  the  person  requesting  clearance  in  respect  of  a  person 
incorrectly  described.  The  creditor  has  done  all  he  could  do  in  the 
circumstances  to  protect  his  interest. 

In  the  second  situation,  we  reiterate  our  view  that  a  purchaser  or 
mortgagee  should  be  protected  vis-a-vis  a  creditor  filing  a  writ  under  a  name 
that  does  not  correspond  to  the  name  on  the  title  documents.  In  our  view,  such 
a  result  follows  as  a  matter  of  logic  and  policy:  the  purchaser  or  mortgagee 
could  not  reasonably  learn  of  the  execution,  whereas  a  creditor  often  will  be  in 
a  position  to  obtain  information  concerning  the  landholdings  of  his  debtor.  As 
between  two  innocent  parties,  in  other  situations  the  law  allocates  the  loss  to 
the  party  most  able  to  have  prevented  its  occurrence.  Moreover,  even  where  a 
creditor  is  unable  to  ascertain  the  name  in  which  his  debtor  holds  land,  we  do 
not  believe  that  the  creditor  should  be  protected  at  the  expense  of  persons  who 
are  essentially  strangers  to  the  debtor-creditor  relationship. 


d.    Obtaining  a  Clear  Certificate 

Where  the  sheriff  reports  the  existence  of  outstanding  writs  on  the  basis 
of  the  rules  proposed  earlier,  the  person  requesting  clearances  will  be  required 
to  ascertain  whether  the  vendor  or  mortgagor168  is  the  same  individual  as  a 
judgment  debtor  reported  by  the  sheriff  to  have  a  writ  filed  against  him.  We 
need  not  recanvass  here  the  present  law  and  practice  concerning  the  methods 
by  which  the  "similar  name"  problem  is  resolved  in  the  case  of  Registry  Act169 
land  and  Land  Titles  Act110  land.171  Suffice  it  to  repeat  that,  at  present,  where 
the  land  to  be  transferred  or  charged  is  registered  under  The  Land  Titles  Act, 
resolution  of  the  "similar  name"  problem  is  determined  by  section  153(7)  of 
that  Act.  Under  section  153(7),  each  master  of  titles  has  jurisdiction  to 


167  Not  yet  reported:  February  6,  1979  (Ont.  H.C.J.). 

168     A.      .     I .  -c     r>        •    *  a 


At  present,  at  least  in  respect  of  Registry  Act  land,  an  historical  search  must  be 
undertaken,  and  the  solicitor  for  a  purchaser  or  mortgagee  generally  must  obtain  clearances 
against  more  persons  than  the  present  owner.  However,  in  section  4(c)(iv)e  of  this  Chapter, 
we  shall  make  recommendations  concerning  the  registration  of  sheriffs'  certificates  on  title, 
with  the  ultimate  result  being  the  abolition  of  historical  searches.  Consequently,  only  the 
present  owner  would  have  to  be  cleared.  While  this  state  of  affairs  would  come  to  pass  only 
upon  an  initial  historical  search  and  registration  of  a  clear  sheriffs  certificate  on  title,  for 
convenience  we  shall  refer  only  to  the  need  to  clear  "owners"  or  "vendors  or  mortgagors", 
rather  than  the  need  to  clear  all  persons  who  would  have  to  be  cleared  first  before  historical 
searching  is  effectively  eliminated. 


169 


R.S.O.  1970,  c.  409. 
170  R.S.O.  1970,  c.  234. 

171 


See  supra,  this  Chapter,  section  3(a). 
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determine  whether  the  name  of  the  debtor  appearing  on  the  writ  of  execution 
and  the  name  of  the  registered  owner  or  chargor  represent  the  same  person. 
We  have  seen  that  directions  from  the  Director  of  Titles  prescribe  the  manner 
in  which  this  jurisdiction  should  be  exercised.172  In  respect  of  the  type  of  proof 
required  to  obtain  a  clear  certificate,  these  directions  distinguish  between 
writs  over  and  under  a  stipulated  amount.  We  are  of  the  view  that  new 
provisions  should  deal  expressly  with  the  type  of  proof  required  in  respect  of 
both  Registry  Act  and  Land  Titles  Act  land.  In  this  connection,  a  distinction 
of  the  type  now  used  concerning  land  titles  land  would  serve  a  functionally 
useful  purpose.173 

With  respect  to  the  details  of  the  new  provisions,  the  Commission 
recommends  that  where  the  sheriff  is  unwilling  to  issue  a  clear  certificate  with 
respect  to  a  name  appearing  on  a  request  form,  he  should  be  required  — 
subject  to  a  further  proposal,  considered  below,  concerning  the  use  of 
fraudulent  or  false  means  to  prove  non-identity174  —  to  issue  a  clear  certificate 
upon  adequate  proof  of  the  non-identity  of  the  debtor  and  the  owner,  as 
determined  in  accordance  with  the  recommendations  that  follow. 

As  we  have  said,  the  non-identity  of  a  debtor  and  the  owner  should  be 
established  by  different  rules  depending  on  the  amount  of  the  writ  of 
enforcement  against  the  debtor  in  question.  The  amount  so  chosen  will  be 
arbitrary  to  some  degree,  but  should  conform  to  the  general  policy 
considerations  that  presumably  have  prompted  the  distinction  in  the  first 
place;  as  a  practical  matter,  a  writ  for  a  large  amount  obviously  warrants  more 
exacting  proof  of  the  non-identity  of  the  debtor  and  the  owner.  While  the 
Commission  advocates  the  distinction,  it  has  not  undertaken  a  study  of  the 
precise  amount  that  should  be  chosen.  However,  we  suggest  that  $10,000 
perhaps  may  be  a  reasonable  figure.  Having  regard  to  these  general 
comments,  the  Commission  recommends  that,  where  the  amount  of  a  writ 
does  not  exceed  the  stipulated  amount,  the  sheriff  should  be  required  to  issue  a 
clear  certificate  upon  the  delivery  to  him  of  either  ( 1 )  an  affidavit  of  the  vendor 
or  mortgagor,  or  of  his  solicitor,  stating  that  the  vendor  or  mortgagor  is  not  the 
debtor  named  in  the  writ,  or  (2)  a  written  acknowledgment  by  the  judgment 
creditor  or  his  solicitor  stating  that  the  vendor  or  mortgagor  is  not  the  debtor 
named  in  the  writ,175  or  (3)  any  other  proof,  satisfactory  to  the  sheriff,  of  the 
non-identity  of  the  debtor  and  the  vendor  or  mortgagor. 


176 


Where,  however,  the  amount  of  the  writ  exceeds  the  stipulated  amount, 
we  recommend  that  the  sheriff  should  be  required  to  issue  a  clear  certificate 
upon  the  delivery  to  him  of  either  (1)  a  written  acknowledgment  by  the 
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See  supra,  note  58,  and  the  discussion,  supra,  this  Chapter,  section  3(a)(ii). 

Given  the  fact  that  we  have  recommended  that,  as  a  matter  of  principle,  all  writs  should 
be  filed  only  in  the  new  county  enforcement  office  (see  supra,  this  Chapter,  section  4(c)(i)), 
we  already  have  recommended  the  repeal  of,  inter  alia,  s.  153(7)  of  The  Land  Titles  Act 
when  this  recommendation  is  implemented. 

See,  also,  Manitoba  Law  Reform  Commission,  Report  on  The  General  Register  (1980),  at 
23-24. 

The  possibility  of  resolving  the  "similar  name"  problem  in  this  manner  was  not  broached 
in  the  Tentative  Proposals,  supra,  note  1 35:  see  Recommendation  5(b)(i). 

See  ibid. 
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judgment  creditor  or  his  solicitor,  stating  that  the  vendor  or  mortgagor  is  not 
the  debtor  named  in  the  writ,  or  (2)  an  affidavit  of  the  solicitor  of  the  vendor  or 
mortgagor,  stating  that  the  vendor  or  mortgagor  is  not  the  debtor  named  in  the 
writ,177  or  (3)  any  other  proof  of  non-identity  sufficient  to  satisfy  the  sheriff.178 
In  other  words,  the  distinction  in  the  means  of  proving  non-identity  is  as 
follows:  with  writs  under  the  stipulated  amount,  the  affidavit  of  the  vendor  or 
mortgagor  would  suffice,  whereas  with  writs  over  the  stipulated  amount  such 
an  affidavit  would  not  be  adequate. 

However,  we  do  not  believe  that  the  sheriff  should  be  required  to  issue  a 
clear  certificate  in  every  case  in  which  formal  proof  has  been  offered 
concerning  the  non-identity  of  the  debtor  and  the  vendor  or  mortgagor. 
Accordingly,  we  recommend  that  the  sheriff  should  not  be  required  to  provide 
a  clear  certificate  upon  the  filing  of  an  affidavit  or  other  material,  as  proposed 
above,  where  he  has  reasonable  grounds  to  believe  that  the  affidavit  or  other 
material  in  question  is  fraudulent  or  that  it  contains  false  information 
respecting  whether  the  vendor  or  mortgagor  and  the  debtor  named  in  the  writ 
are  the  same  person. 

We  now  turn  to  the  obligation  to  respond  to  a  request  for  clearance 
information.  In  this  connection,  we  recommend  that  creditors  and  solicitors 
should  be  under  a  statutory  duty  to  respond  to  such  requests  within  a 
reasonable  time.179  However,  to  keep  the  statutory  obligation  within 
reasonable  bounds,  we  recommend  that  creditors  and  solicitors  should  be 
obliged  to  provide  the  requisitioner  only  with  whatever  information  is 
reasonably  available  in  the  circumstances.  Moreover,  we  recommend  that  a 
reasonable  maximum  charge  for  administrative  expenses  should  be  estab- 
lished. 

While  we  acknowledge  that  in  some  cases  there  will  be  some  incon- 
venience involved  in  obtaining  this  information,  we  believe  that  the  imposition 
of  such  a  duty  is  warranted  as  a  matter  of  policy.  The  retention  of  the  writ  as  a 
general  lien,  at  least  for  the  short  term,  is  clearly  of  benefit  to  judgment 
creditors.  On  the  other  hand,  as  we  have  seen,  the  existence  of  such  a  writ 
substantially  complicates  the  conveyancing  of  land.  Accordingly,  in  return  for 
this  advantage,  we  believe  that  it  would  not  be  too  much  to  place  creditors 
under  the  type  of  statutory  duty  proposed  above  in  order  to  assist  purchasers 
and  others  in  resolving  any  "similar  name"  problems  that  might  arise.  Insofar 
as  solicitors  for  creditors,  vendors  or  mortgagors  are  concerned,  we  are  of  the 
view  that  their  assistance  may  be  critical  in  resolving  a  "similar  name" 
problem.  They  may  well  be  the  only  persons  having  access  to  reliable,  detailed 
information  concerning  the  affairs  of  their  clients.  Accordingly,  given  the  type 
of  statutory  obligation  that  we  propose  above,  we  see  no  reason  why  they  ought 
not  to  be  under  a  duty  to  respond  to  requests  for  clearance  information. 
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Recommendation  5(b)(ii)  of  the  Tentative  Proposals,  supra,  note  135,  stipulated  a 
"statutory  declaration". 

This  possibility  was  not  raised  in  Recommendation  5(b)(ii)  of  the  Tentative  Proposals, 
supra,  note  135. 

It  will  be  recalled  that  the  present  practice  in  resolving  a  "similar  name"  problem  in 
respect  of  land  titles  land  involves  the  use  of  solicitors'  affidavits.  While  our  proposal  would 
impose  a  statutory  obligation  on  solicitors  to  respond,  it  is  noteworthy  that  the  present 
practice  apparently  has  not  created  any  substantial  problems. 
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e.    Registration  of  a  Sheriff's  Certificate  on  Title 

As  we  have  seen,180  each  new  purchaser  and  mortgagee  of  Registry  Act 
land  is  required  to  conduct  an  historical  search  for  executions.  It  would  appear 
that  a  sheriff's  certificate  clearing  previous  owners  cannot  be  relied  upon  by 
anyone  other  than  the  person  who  requested  that  certificate.  Accordingly, 
there  is  an  enormous  amount  of  wasteful  duplication  by  those  engaged  in  the 
purchasing  of  land  or  in  the  lending  of  money  on  the  security  of  land. 
Moreover,  the  burden  of  the  "similar  name"  problem  lies  heavily  on  such 
persons,  since  the  need  to  conduct  an  historical  search  on  each  occasion  raises 
the  possibility  that  similar  names  may  be  discovered  in  respect  of  many  prior 
owners  of  the  land,  some  of  whom  are  deceased  at  the  time  of  the  search. 

The  Commission  is  of  the  view  that  the  present  need  to  conduct  historical 
searches  is  anomalous  and  totally  unjustifiable.  In  our  opinion,  in  addition  to 
the  person  who  requests  a  certificate,  other  persons  should  be  entitled  to  rely 
upon  it.  Accordingly,  we  make  the  following  recommendations.  We 
recommend  that  purchasers  and  mortgagees  should  be  required  to  register 
with  their  deeds  and  mortgages  a  sheriff's  certificate  requested  by  and 
provided  to  them  when  they  undertook  their  search  for  writs  of  enforcement. 
We  further  recommend  that  where  a  sheriff's  certificate  is  registered  against 
the  title  to  land,  in  addition  to  the  person  to  whom  the  certificate  is  actually 
issued,  any  person  seeking  to  acquire  any  right,  title,  or  interest  in  the  land, 
subsequent  to  the  registration  of  the  certificate,  should  be  entitled  to  rely  on 
the  representations  made  in  the  certificate.  Finally,  the  representations  made 
in  the  certificate  should  be  valid  only  in  respect  of  writs  of  enforcement  filed  as 
of  the  date  of  the  certificate.  Having  regard,  then,  to  our  previous 
recommendations  concerning  the  binding  of  a  debtor's  land  and  the  sheriff's 
obligation  to  report  writs,  such  persons  would  take  free  and  clear  of  a  writ  of 
enforcement  filed  against  an  owner  of  land  whose  name  appears  on  a 
registered  sheriff's  certificate  (1)  where  the  surname  and  at  least  one  given 
name  in  full  that  appears  on  the  certificate  is  identical  to  the  surname  and  at 
least  one  given  name  in  full  that  appears  on  the  title  documents  of  the  land  in 
question,  and  (2)  where  the  sheriff  does  not  note  on  the  certificate  the 
existence  of  any  writs  filed  against  the  owner.181 

Legislation  implementing  these  recommendations  ultimately  would  serve 
to  obviate  the  need  to  conduct  historical  searches.  The  recommended  system 
eliminating  historical  searches  would  operate  in  the  following  way.  The  first 
time  that  a  parcel  of  land  is  sold  or  mortgaged  subsequent  to  the 
implementation  of  our  proposals,  a  search  would  be  made  for  executions  in  the 
same  way  that  a  search  is  now  conducted.182  The  list  of  names  required  to  be 
cleared  would  be  presented  to  the  sheriff  in  a  request  form.  The  sheriff  would 
provide  the  requisitioner  with  a  formal  certificate  indicating  whether  there 
have  been  any  writs  filed  against  the  names  listed  in  the  request  form.  This 
certificate  would  then  be  registered  on  title,  and  a  purchaser  or  mortgagee 
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See  supra,  this  Chapter,  section  3(a). 

This  result  differs  from  the  one  envisaged  in  our  Tentative  Proposals,  supra,  note  1  35:  see 
Recommendation  4(c),  (d)  and  (f). 

Concerning  the  extent  of  the  search,  see  the  discussion  supra,  this  Chapter,  section  2,  and 
especially  note  29. 
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could  rely  on  the  sheriff's  certificate  issued  to  him  in  respect  of  cleared  names; 
moreover,  subsequent  purchasers  and  mortgagees  also  could  rely  on  a  sheriff's 
certificate  issued  to  a  predecessor  and  registered  against  the  title  to  the  land. 

Assuming  that  a  full  historical  search  is  initially  conducted  once  our 
proposals  are  implemented,  it  is  clear  that  there  would  be  no  further  need  to 
search  for  writs  against  persons  whose  names  were  cleared  up  to  the  date  of 
the  sheriff's  certificate.  As  a  result,  there  would  be  a  corresponding  alleviation 
of  the  "similar  name"  problem.  However,  it  should  be  emphasized  that,  under 
our  proposals,  purchasers  and  mortgagees  would  have  to  satisfy  themselves 
whether  the  certificate  listed  all  the  names  in  respect  of  whom  a  clearance  by 
the  sheriff  is  necessary.  The  sheriff's  response  to  a  clearance  request  obviously 
would  comprehend  only  those  names  listed  on  the  request  form.  If,  by  chance, 
a  predecessor's  name  was  inadvertently  omitted  in  an  early  certificate,  his 
name  would  not  yet  have  been  cleared  and  a  writ  filed  against  him  might  well 
continue  to  bind  the  land. 

With  respect  to  the  nature  of  the  sheriff's  certificate  that  must  be 
registered  under  our  recommendations,  it  should  be  noted  that,  where 
provided,  a  "preliminary  copy"  of  a  certificate  does  not  guarantee  the 
accuracy  of  the  information  contained  in  it.  However,  a  great  many 
transactions  are  closed  on  the  basis  of  a  "preliminary  copy",  and  in  practice 
solicitors  regard  it  as  a  certificate  until  the  formally  appropriate  document  is 
obtained,  usually  after  closing.  There  would  appear  to  be  no  substantial  reason 
why  a  formal  certificate  should  be  needed,  and  its  requirement  would  serve  to 
impair  the  efficacy  of  the  proposal  respecting  registration  and  the  proposal 
respecting  a  delay  period.  Accordingly,  we  recommend  that  the  current 
practice,  whereby  the  "preliminary  copy"  of  a  certificate  is  not  an  actual 
sheriff's  certificate  that  serves  to  guarantee  the  answers  provided  to 
requisition  requests,  should  be  discontinued.  Rather,  the  initial  answer  to  a 
requisitioner's  request,  whether  electronic  or  not,  should  constitute  a  sheriff's 
certificate.  The  sheriff's  certificate  should  be  in  suitable  form  for  registration 
with  the  deed  or  mortgage. 


/    Establishment  of  an  Assurance  Fund 

Given  the  fact  that,  under  our  proposals,  the  representations  made  in  a 
registered  sheriff's  certificate  could  be  relied  upon  by  persons  seeking  to 
acquire  an  interest  in  the  land  against  which  the  certificate  has  been 
registered,  a  certificate  that  missed  a  valid  writ  of  enforcement  or  that  was 
issued  pursuant  to  a  false  or  erroneous  affidavit,  would  prejudice  the  creditor 
who  had  filed  the  outstanding  writ.  At  the  present  time,  a  Land  Titles 
Assurance  Fund  is  maintained  under  The  Land  Titles  Act.1*3  This  Fund  may 
be  used  to  indemnify  persons  wrongfully  deprived  of  an  interest  in  land 
registered  under  that  Act  —  for  example,  where  an  owner  of  land  titles  land 
falsely  or  erroneously  swears  that  he  is  not  the  debtor  against  whom  a  writ  of 
execution  has  been  discovered  in  the  land  titles  office. 

The  Commission  is  of  the  view,  and  accordingly  recommends,  that  a  new 
assurance  fund  should  be  established  to  protect  a  creditor  wrongfully  deprived 
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R.S.O.  1970,  c.  234.  See  ss.  61-66. 
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of  his  rights  under  a  valid  writ  of  enforcement  because  of  the  actions  of  a 
sheriff  in  erroneously  providing  a  clear  certificate  notwithstanding  the 
existence  of  a  writ  affecting  the  land  in  question.  The  assurance  fund  should  be 
established  and  maintained  by  a  levy  added  to  the  cost  of  lodging  writs  of 
enforcement  with  the  sheriff.  Finally,  it  should  be  clear  that,  since  under  our 
proposals  all  records  affecting  writs  filed  in  respect  of  Registry  Act  and  Land 
Titles  Act  land  would  be  maintained  by  the  sheriff  in  the  enforcement  office, 
at  least  to  the  extent  practicable,  the  assurance  fund  would  provide 
compensation  to  a  creditor  in  all  cases,  regardless  of  whether  the  land  is 
registered  under  The  Registry  Act1*4  or  The  Land  Titles  Act.1*5 


g.    Automated  or  Computerized  Records  of  Enforcement 

With  respect  to  the  means  by  which  purchasers  and  mortagees  may 
obtain  information  concerning  enforcement  activities  initiated  against  their 
vendors  and  mortgagors,  we  would  note  that,  in  Part  I  of  our  Report,  we 
recommended  that  each  sheriff  should  be  responsible  for  the  establishment 
and  maintenance  in  each  county  enforcement  office  of  a  comprehensive 
register  of  enforcement  activities  taken  against  debtors  within  the  county.186 
We  further  recommend  here  that  sheriffs'  records,  and  particularly  the 
register  of  writs  of  enforcement,  should  be  automated  or  computerized  to  the 
extent  that  such  a  system  is  necessary,  having  regard,  for  example,  to  the 
workload  in  the  larger  sheriffs'  offices.  While,  as  a  short  term  measure,  we 
have  recommended  a  ten  day  delay  before  a  writ  filed  with  the  sheriff  would 
bind  land,187  an  efficient  enforcement  regime  ought  not  to  countenance 
unreasonable  delays  in  the  retrieval  of  information  from  a  sheriff  concerning, 
for  example,  the  existence  of  such  a  writ.  An  automated  or  computerized 
system  of  record  keeping  and  information  retrieval  would  serve  to  reduce  such 
delays. 
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R.S.O.  1970,  c.  409. 


185  R.S.O.  1970,  c.  234. 
,6  See  Part  I,  Chapter  3,  section  6(a),  of  this  Report. 
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See  supra,  this  Chapter,  section  4(c)(ii). 


SUMMARY  OF 
RECOMMENDATIONS  AND 
CONCLUSION 


SUMMARY  OF  RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations: 

CHAPTER  1 

1 .  As  a  general  principle,  the  recommendations  proposed  in  Part  III  should 
apply  to  enforcement  against  land  in  all  cases,  whether  the  judgment 
being  enforced  is  from  the  Supreme  Court,  a  county  or  district  court,  a 
small  claims  court,  a  provincial  court  (family  division)  or  the  Unified 
Family  Court. 

CHAPTER  2 

2.  Ontario  should  enact  a  general,  comprehensive  definition  of  "land"  to 
make  it  clear  that  every  right,  title  or  interest  in  respect  of  land,  whether 
legal  or  equitable,  is  subject  to  enforcement  measures.  Any  immunity 
from  enforcement  should  depend  on  deliberate  protection  given  by 
specific  exemption  provisions.  However,  subject  to  Recommendation  10, 
respecting  a  debtor's  residence,  leasehold  interests  should  continue  to  be 
treated  as  personalty  for  the  purposes  of  enforcement. 

3.  The  general  definitional  provision  proposed  above  should  be  supple- 
mented by  further,  more  specific  provisions.  These  provisions  should 
state  that  the  interest  of  a  purchaser  under  an  agreement  for  the 
purchase  and  sale  of  land  that  is  not  yet  completed,  and  the  other 
interests  in  land  now  specifically  mentioned  in  various  sections  of  The 
Execution  Act,  are  comprehended  by  the  definition  of  "land"  and 
therefore  are  subject  to  enforcement. 

4.  Section  31(2)  of  The  Public  Lands  Act,  precluding  creditors  from 
seizing  and  selling  the  interest  of  a  purchaser  in  unpatented  Crown  land 
prior  to  the  issue  of  letters  patent,  should  be  repealed. 

5.  The  existing  twelve  month  delay  period  before  an  execution  sale  of  land 
may  proceed  should  be  replaced  by  provisions  to  the  following  effect: 

(1)  no  actual  sale  should  take  place  until  the  expiry  of  six  months 
from  service  on  the  debtor  of  the  proposed  Notice  of  Judgment, 
indicating  that  a  creditor  has  delivered  a  writ  of  enforcement  to 
the  enforcement  office;  and 

(2)  a  creditor  should  not  be  entitled  to  commence  any  sale  proceed- 
ings until  after  the  expiry  of  four  months  from  the  service  on  the 
debtor  of  the  Notice  of  Judgment. 
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6.  The  existing  minimum  judgment  debt  requirements  should  be  abolished 
and,  accordingly,  all  interests  in  land  should  be  subject  to  enforcement 
proceedings  irrespective  of  the  amount  of  the  judgment  being  enforced. 

7.  A  return  of  nulla  bona  no  longer  should  be  required  before  an  execution 
sale  of  land  may  proceed. 

8.  A  creditor  should  be  entitled  to  recover  the  expenses  of  seizure  or 
advertisement  in  respect  of  enforcement  against  land  even  where  the 
judgment  debt  ultimately  is  recovered  out  of  personalty. 

9.  Where  a  debtor  is  a  joint  tenant  of  land,  the  following  rules  should 
apply: 

(1)  the  filing  of  a  writ  of  enforcement  against  the  debtor  should  not 
sever  the  joint  tenancy.  Severance  should  occur  only  once  the 
sheriff  enters  into  a  binding  agreement  of  purchase  and  sale  with  a 
prospective  purchaser  at  an  execution  sale; 

(2)  where  the  debtor  dies  before  severance,  but  after  sale  proceedings 
have  been  commenced,  there  should  be  a  right  of  survivorship; 
however,  subject  to  paragraph  (3),  the  value  of  the  debtor's 
interest  in  the  hands  of  the  surviving  joint  tenant  should  be  subject 
to  a  charge  to  the  extent  of  the  debts  of  judgment  creditors  who 
have  delivered  writs  of  enforcement  to  the  sheriff;  and 

(3)  with  respect  to  the  charge  proposed  above, 

(a)  in  the  distribution  of  the  debtor's  estate,  the  former  joint 
tenancy  interest  should  be  resorted  to  for  payment  of  debts 
only  if  the  other  property  of  the  debtor  has  been  exhausted 
and  the  creditors'  debts  remain  outstanding,  and 

(b)*  in  order  to  determine  the  debtor's  interest  that  should  be 
available  to  creditors,  there  should  be  a  statutory  prima 
facie  presumption  that,  where  the  deceased  debtor  and  the 
surviving  joint  tenant  were  joint  tenants  in  law,  they  also 
were  joint  tenants  in  equity. 

10.  The  debtor's  interest  in  property  in  which  he  ordinarily  resides,  whether 
it  is  classified  in  law  as  realty  or  personalty,  should  be  treated  as  if  it 
were  land  for  the  purposes  of  the  proposed  restrictions  on  sale  (see 
Recommendation  5)  and  the  proposed  proceeds  exemption  (see 
Recommendation  1 1). 

1 1 .  Where  an  execution  sale  of  the  debtor's  residence  takes  place, 

(1)  the  debtor  should  be  entitled  to  claim  a  fixed  proceeds  exemption, 
set  initially  at  $2,000;  that  is,  the  debtor  should  always  be  left  with 
a  minimum  of  $2,000  from  the  proceeds  of  sale, 

(2)  the  amount  of  the  exemption  should  be  raised  or  lowered  in  direct 
proportion  to  fluctuations  in  the  Consumer  Price  Index,  and  the 
amount  of  the  exemption  should  be  amended  annually,  and 

(3)  the  exempt  sum  should  continue  to  be  exempt  in  the  debtor's 
hands  for  a  period  of  one  month  following  completion  of  the  sale. 
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The  Chairman  of  the  Commission,   Dr.    D.    Mendes  da   Costa,   dissents   from   this 
Recommendation:  see  Chapter  2,  note  117. 


135 

12.  The  above  Recommendation  respecting  a  proceeds  exemption  should 
apply  both  where  the  debtor's  residence  has  been  sold  at  an  execution 
sale  by  the  sheriff  and  where  the  residence  has  been  sold  by  the  debtor 
himself. 

13.  In  order  to  protect  himself  during  the  proposed  six  month  delay  period 
against  assignees  of  a  debtor's  interest  in  leasehold  property  used  as  his 
residence, 

(1)  a  creditor  of  a  residential  lessee  should  be  entitled  to  register  a 
notice  of  seizure  against  the  freehold,  but  only  in  those  cases 
where  registration  of  a  notice  of  the  debtor's  lease,  or  the  lease 
itself,  is  required  under  The  Land  Titles  Act  or  The  Registry  Act 
in  order  to  protect  the  lessee  from  subsequent  purchasers  and 
mortgagees  of  the  freehold, 

(2)  upon  registration  in  the  proper  land  registry  office,  the  notice  of 
seizure  should  constitute  notice  of  the  seizure  of  the  debtor's 
leasehold  interest  to,  and  should  thereby  bind,  all  persons  who 
subsequently  seek  to  acquire  an  interest  in  the  leasehold,  and 

(3)  where  a  debtor,  required  under  The  Land  Titles  Act  or  The 
Registry  Act  to  register  a  notice  of  lease  or  a  lease  in  order  to 
protect  his  interest,  has  not  done  so,  the  sheriff  should  be 
empowered  to  effect  such  registration  on  a  creditor's  instructions. 
Registration  by  the  sheriff  should  have  the  same  effect  as 
registration  by  the  debtor  himself. 

14.  (1)    Where  a  debtor  owns  shares  in,  and  occupies  premises  under,  a 

cooperative  housing  scheme,  the  recommendations  made  in 
Chapter  2  of  Part  II  of  this  Report,  concerning  the  seizure  and  sale 
of  shares,  should  apply;  accordingly,  in  order  to  effect  a  seizure  of 
shares  in  the  debtor's  possession,  the  sheriff  would  be  required  to 
seize  physically  the  share  certificates  or  other  documents  of  a 
similar  nature,  and  would  be  required  to  send  a  notice  of  seizure  to 
the  appropriate  officer  of  the  cooperative  housing  scheme. 

(2)  In  order  to  protect  himself  against  a  transferee  of  a  debtor's  shares 
and  interest  in  a  cooperative  housing  scheme  during  the  six  month 
delay  period  proposed  in  Recommendation  5(1), 

(a)  a  creditor  should  be  entitled  to  register  a  notice  of  seizure 
against  the  title  to  the  freehold,  and 

(b)  the  notice  should  constitute  notice  of  the  seizure  of  the 
debtor's  shares  and  interest  in  the  cooperative  housing 
scheme  to  any  person  seeking  to  acquire  the  shares  or 
interest. 

1 5.  Where  a  creditor  wishes  to  take  enforcement  measures  against  a  mobile 
home  used  as  a  residence  by  a  debtor, 

(1)  where  the  mobile  home  is  classified  in  law  as  land,  it  should  be 
sufficient,  as  at  present,  for  the  creditor  to  file  a  writ  of 
enforcement  to  bind  the  home,  and  the  home  should  be  bound  in 
the  same  manner  as  any  other  interest  in  land  is  bound  now  under 
section  1 0(  1 )  of  The  Execution  Act, 
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(2)  where  the  mobile  home  is  classified  as  personal  property,  or  where 
the  creditor  is  uncertain  whether  the  mobile  home  is,  or  may 
become,  personal  property,  in  addition  to  filing  a  writ  of 
enforcement  a  creditor  should  be  entitled  to  register  a  notice  of 
seizure  in  respect  of  the  mobile  home  in  the  personal  property 
security  register  established  under  The  Personal  Property 
Security  Act,  and  the  Act  should  be  amended  to  permit  the 
registration  of  such  a  notice, 

(3)  a  notice  of  seizure  registered  in  the  personal  property  security 
register  in  respect  of  a  mobile  home  that  is  classified  as  personal 
property  should  constitute  notice  of  the  seizure  of  the  mobile  home 
to  all  persons  claiming  any  interest  in  it,  and 

(4)  where  a  notice  of  seizure  in  respect  of  a  mobile  home  classified  as 
personal  property  has  not  been  registered,  a  subsequent  pur- 
chaser, mortgagee  or  other  transferee  should  acquire  his  interest 
free  of  the  creditor's  writ  of  enforcement  where  that  person  was 
bona  fide,  gave  valuable  consideration  and  had  no  actual 
knowledge  of  the  creditor's  writ. 

16.    Where  a  debtor's  residence  is  a  "matrimonial  home",  as  defined  under 
section  39(1 )  of  The  Family  Law  Reform  Act,  1978, 

(1)  with  respect  to  whether  and,  if  so,  to  what  extent,  the  non-titled 
spouse's  statutory  rights  of  possession  of  the  matrimonial  home 
should  be  subject  to  the  rights  of  the  titled  spouse's  creditors, 

(a)  where  there  has  been  no  court  order  granting  exclusive 
possession  to  the  non-titled  spouse  under  section  45  of  The 
Family  Law  Reform  Act,  1978, 

(i)  three  Commissioners  are  of  the  view  that,  as  a  general 
matter  of  principle,  the  non-exclusive  possessory  rights 
prima  facie  ought  to  be  paramount;  however,  they 
would  confer  a  power  on  the  court  to  deal  with  the  issue 
having  regard  to  all  the  circumstances  of  each  individ- 
ual case,  and 

(ii)  three  Commissioners  are  of  the  view  that  the  rights  of 
the  non-titled  spouse  are,  and  should  remain,  purely 
personal;  accordingly,  a  non-titled  spouse's  right  of 
non-exclusive  possession  should  be  capable  of  being 
defeated  by  the  claims  of  the  titled  spouse's  judgment 
creditors, 

(b)  where  there  has  been  a  court  order  for  exclusive  possession 
of  the  matrimonial  home  in  favour  of  a  spouse, 

(i)  creditors  seeking  to  sell  the  home  free  and  clear  of  the 
right  of  exclusive  possession  should  be  required  to 
apply  to  the  court  for  directions,  and 

(ii)  the  court  should  be  empowered  to  render  whatever 
decision  appears  just  and  reasonable,  and  subject  to 
such  terms  as  it  thinks  fit,  having  regard  to  all  the 
circumstances  of  the  case, 

(2)  even  if,  contrary  to  the  Commission's  view,  a  non-titled  spouse  has 
a  proprietary  or  other  interest  in  the  matrimonial  home  prior  to  a 
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court  order  or  an  agreement  between  the  spouses  resulting  in  a 
division  of  property,  that  interest  should  not  be  exigible  at  the 
instance  of  the  non-titled  spouse's  creditors, 

(3)  where  a  court  order  for  the  division  of  the  matrimonial  home  has 
been  made,  and  therefore  where  the  non-titled  spouse  has 
acquired  a  proprietary  interest  in  the  home,  that  interest  should  be 
exigible,  subject  to  the  restrictions  on  sale  and  to  the  proceeds 
exemption  recommended  above, 

(4)  creditors  of  a  spouse  in  whose  favour  a  court  order  for  the  division 
of  the  matrimonial  home  has  been  made  should  be  entitled  to 
stand  in  the  shoes  of  the  debtor  and  therefore  to  register  the  court 
order  in  the  proper  land  registry  office,  and 

(5)  a  court,  in  making  a  vesting  order  under  section  6(a)  of  The 
Family  Law  Reform  Act,  1978,  should  be  empowered  to  vest  in  a 
spouse  only  the  specific  right,  title  or  interest  in  the  matrimonial 
home  belonging  to  the  other  spouse,  and  accordingly  the  court 
should  have  regard  to  any  outstanding  writs  of  enforcement. 

17.  The  existing  initial  mandatory  requirement  to  sell  land  seized  under  a 
writ  by  public  auction  should  be  abolished.  In  enforcing  a  money 
judgment  from  any  court,  the  sheriff  should  be  empowered  to  conduct  a 
sale  of  land  according  to  the  following  rules: 

(1)  both  the  debtor  and  creditor  should  be  given  notice  of  the 
impending  sale  and  should  be  given  an  opportunity  to  make 
submissions  to  the  sheriff  concerning  any  matter  relating  to  the 
sale; 

(2)  the  sheriff  should  be  given  broad  jurisdiction  to  determine  the 
kind  of  sale,  for  example,  public  auction,  open  market,  private 
contract  or  tender;  in  addition,  he  should  be  empowered  to 
determine  the  means  of  evaluating  the  property  sold,  the  selling 
price  or  reserve  bid,  the  time  and  place  of  sale,  the  advertisement 
requirements,  the  conditions  of  sale,  the  auctioneer  or  real  estate 
agent,  where  relevant,  the  date  of  possession,  the  appropriateness 
of  an  adjournment  or  postponement  of  a  sale,  and  any  other 
matter  relating  to  the  sale;  and 

(3)  in  exercising  his  discretion  to  determine  the  manner  of  sale,  the 
sheriff  should  be  required  to  have  regard  to  all  the  circumstances 
of  the  case,  including  the  method  that  is  calculated  to  bring  the 
highest  price,  the  relative  costs  of  each  alternative  method,  the 
anticipated  time  it  would  take  before  a  sale  is  effected  under  each 
method,  and  so  on. 

18.  Should  either  the  debtor  or  any  creditor  wish  to  challenge  the  exercise  of 
the  sheriff's  discretion  under  the  preceding  Recommendation,  he  should 
be  entitled  to  appeal  any  decision  of  the  sheriff  to  the  county  or  district 
court. 

CHAPTER  3 

19.  As  a  long  term  measure  for  reform  in  respect  of  the  binding  of  land  by  a 
writ  of  enforcement, 
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( 1  )*  the  operation  of  a  writ  of  execution  as  a  general  lien  binding  land 
upon  receipt  by  the  sheriff  or  upon  receipt  and  recording  by 
master  of  titles  should  be  abolished.  Rather,  the  proposed  new 
writ  of  enforcement  should  be  registered  directly  against  the  title 
to  a  particular  parcel  of  land  if  such  parcel  is  to  be  bound  by  the 
writ,  and 

(2)  there  should  be  a  relatively  short  interim  period  during  which 
existing  writs  would  remain  effective  as  general  liens,  after  which 
time  the  writs  should  expire  unless  registered  directly  against  the 
parcel  intended  to  be  bound. 

20.  In  order  for  creditors  to  obtain  information  concerning  land  owned  by 
their  debtors,  and  as  a  further  long  term  proposal  for  reform,  an 
automated  or  computerized  province-wide  index  of  landholdings  for  all 
land  in  Ontario  should  be  created,  having  regard  to  the  following  rules: 

(1)  in  the  case  of  Land  Titles  Act  land,  the  index  should  list  the  last 
transferees;  in  the  case  of  Registry  Act  land,  the  index  should  list 
the  last  grantees; 

(2)  the  index  should  be  used  for  informational  purposes  only  and  the 
appearance  of  a  person's  name  on  the  index  should  not  serve  to 
guarantee  that  that  person  has  any  right,  title  or  interest  in  the 
land  in  question; 

(3)  upon  a  judgment  creditor's  request  and  payment  of  a  prescribed 
fee,  the  creditor  should  be  advised  automatically  of  every  new 
acquisition  of  land  by  a  person  with  the  same  name  as  the  debtor; 

(4)  to  permit  easier  matching  of  landowners  and  debtors,  identifying 
information  should  be  required  on  writs  of  enforcement,  with 
respect  to  debtors,  and  on  documents  of  title,  with  respect  to 
purchasers.  The  identifying  information  in  documents  of  title 
should  appear  on  the  proposed  index  of  landholdings.  In  principle, 
the  identifying  information  should  be  as  inclusive  as  possible,  but 
the  manner  of  selecting  such  identifying  information  should  have 
regard  to  the  protection  of  the  privacy  of  debtors  and  purchasers; 
and 

(5)  in  order  to  resolve  disputes  and,  where  appropriate,  award 
compensation  where  a  landowner  alleges  that  a  writ  has  been  filed 
erroneously  against  his  land,  provisions  similar  in  principle  to 
sections  81  and  82  of  the  British  Columbia  Court  Order 
Enforcement  Act  should  be  adopted  for  Ontario. 

21.  The  following  short  term  proposals  for  reform  of  the  existing  system  of 
binding  land  by  writs  of  enforcement  should  be  adopted: 

(1)  to  the  extent  practicable,  the  county  enforcement  office,  as 
described  in  Part  I  of  this  Report,  should  be  the  sole  repository  of 
writs  of  enforcement  filed  by  judgment  creditors;  accordingly, 
there  no  longer  should  be  any  records  of  writs  kept  in  the  land 
titles  offices.  Writs  of  enforcement  delivered  to  the  sheriff  should 
bind  all  land  in  his  bailiwick,  whether  the  land  is  registered  under 
The  Registry  Act  or  The  Land  Titles  Act; 


*  The  Honourable  James  C.  McRuer  dissents  from  this  Recommendation:  see  Chapter  3, 
note  110. 
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(2)  as  a  result  of  the  preceding  Recommendation,  the  sheriff  should 
have  exclusive  responsibility  for  certifying  the  presence  or  absence 
of  writs  binding  any  Registry  Act  or  Land  Titles  Act  land  to  be 
sold  or  mortgaged  in  Ontario.  Representations  made  in  a  sheriff's 
certificate  respecting  whether  a  transferee  or  chargee  of  land  titles 
land  has  writs  issued  against  him  should  constitute  sufficient 
authority  to  permit  land  titles  personnel  to  stamp  the  transfer  or 
charge  accordingly,  and  to  make  an  appropriate  notation  against 
the  parcel  of  land  affected; 

(3)  consideration  should  be  given  to  the  installation  of  telecommuni- 
cations equipment  for  simultaneous  transmission  of  information 
between  enforcement  offices  and  registry  offices  and,  where  a 
centralized  registry  system  for  writs  of  enforcement  has  been 
established,  between  enforcement  offices  —  where  all  writs  would 
be  filed  —  and  land  titles  offices.  In  determining  whether  such 
equipment  should  be  installed,  regard  should  be  had,  for  example, 
to  the  distance  between  these  offices; 

(4)  a  writ  of  enforcement  should  not  bind  a  debtor's  land  until  the 
expiry  of  ten  calendar  days  from  the  delivery  of  the  writ  to  the 
sheriff  or,  in  the  event  that  the  full  centralization  of  records 
proposed  above  is  not  achieved,  to  both  the  sheriff  and  the  master 
of  titles;  the  proposed  ten  day  delay  period  should  apply 
notwithstanding  that  a  purchaser  or  mortgagee  has  actual  notice 
that  a  writ  has  been  filed  during  this  period; 

(5)  in  order  to  protect  his  interest  during  the  proposed  ten  day  delay 
period,  a  creditor  should  be  entitled  to  register  his  writ  of 
enforcement  directly  against  the  title  to  land  owned  by  the  debtor 
and  the  writ  should  be  effective  to  bind  the  land  immediately  upon 
such  registration; 

(6)  in  order  to  resolve  disputes  and,  where  appropriate,  award 
compensation  where  a  landowner  alleges  that  a  writ  has  been  filed 
erroneously  against  the  title  to  his  parcel  of  land,  provisions 
similar  in  principle  to  sections  81  and  82  of  the  British  Columbia 
Court  Order  Enforcement  Act    should    be   adopted; 

(7)  a  writ  of  enforcement  should  bind  land  only  where  the  surname 
and  at  least  one  full  given  name  on  the  writ  are  identical  with  the 
surname  and  one  full  given  name  on  a  document  registered 
against  the  title  of  the  land  in  question;  where  more  than  one  full 
given  name  appears,  the  proposed  rule  should  govern  irrespective 
of  the  order  in  which  these  names  appear; 

(8)  in  order  to  help  alleviate  the  "similar  name"  problem,  purchasers 
who  wish  to  register  a  title  document  should  not  be  permitted  to 
use  any  initials;  rather,  only  full  given  names  should  be 
permissible  on  such  documents; 

(9)  the  sheriff  should  be  required  to  report  the  existence  of  a  writ  only 
where  the  surname  and  at  least  one  full  given  name  on  the  writ  are 
identical  with  the  surname  and  one  full  given  name  on  the  request 
form  delivered  to  the  sheriff;  where  two  or  more  given  names 
appear,  it  should  not  matter  in  which  order  these  names  appear; 
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(10)  where  the  sheriff  is  unwilling  to  issue  a  clear  certificate  with 
respect  to  a  name  appearing  on  a  request  form,  the  following  rules 
should  apply: 

(a)  subject  to  paragraph  (c),  if  the  amount  of  a  writ  does  not 
exceed  a  stipulated  amount  (for  example,  $10,000),  the 
sheriff  should  be  required  to  issue  a  clear  certificate  upon 
the  delivery  to  him  of  either 

(i)  an  affidavit  of  the  vendor  or  mortgagor,  or  of  his 
solicitor,  stating  that  the  vendor  or  mortgagor  is  not 
the  debtor  named  in  the  writ,  or 

(ii)  a  written  acknowledgment  by  the  judgment  creditor  or 
his  solicitor  stating  that  the  vendor  or  mortgagor  is  not 
the  debtor  named  in  the  writ,  or 

(iii)  any  other  adequate  proof,  satisfactory  to  the  sheriff,  of 
the  non-identity  of  the  debtor  and  the  vendor  or 
mortgagor; 

(b)  subject  to  paragraph  (c),  if  the  amount  of  the  writ  exceeds 
the  stipulated  amount,  the  sheriff  should  be  required  to  issue 
a  clear  certificate  upon  the  delivery  to  him  of  either 

(i)  a  written  acknowledgment  of  the  judgment  creditor  or 
his  solicitor,  stating  that  the  vendor  or  mortgagor  is  not 
the  debtor  named  in  the  writ,  or 

(ii)  an  affidavit  of  the  solicitor  of  the  vendor  or  mortgagor, 
stating  that  the  vendor  or  mortgagor  is  not  the  debtor 
named  in  the  writ,  or 

(iii)  any  other  proof  of  non-identity  sufficient  to  satisfy  the 
sheriff;  and 

(c)  the  sheriff  should  not  be  required  to  provide  a  clear 
certificate  where  he  has  reasonable  grounds  to  believe  that 
the  affidavit  or  other  material  in  question  is  fraudulent  or 
that  it  contains  false  information  respecting  whether  the 
vendor  or  mortgagor  and  the  debtor  named  in  the  writ  are 
the  same  person; 

(11)  creditors  and  solicitors  should  be  under  a  statutory  duty  to 
respond  within  a  reasonable  period  of  time  to  requests  for 
clearance  information;  however,  they  should  be  obliged  to  provide 
the  requisitioner  only  with  whatever  information  is  reasonably 
available  in  the  circumstances.  A  reasonable  maximum  charge  for 
administrative  expenses  should  be  established; 

(12)  purchasers  and  mortgagees  should  be  required  to  register  with 
their  deeds  and  mortgages  a  sheriff's  certificate  requested  by  and 
provided  to  them  when  they  undertook  their  search  for  writs  of 
enforcement; 

(13)  the  following  persons  should  be  entitled  to  rely  on  the  representa- 
tions made  in  a  sheriffs  certificate  registered  against  the  title  to 
land: 

(a)      the  person  to  whom  the  certificate  is  actually  issued;  and 
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(b)  any  person  seeking  to  acquire  any  right,  title  or  interest  in 
the  land  subsequent  to  the  registration  of  the  certificate; 

(14)  the  representations  made  in  a  sheriff's  certificate  should  be  valid 
only  in  respect  of  writs  of  enforcement  filed  as  of  the  date  of  the 
certificate; 

(15)  the  current  practice,  whereby  the  "preliminary  copy"  of  a 
certificate  is  not  an  actual  sheriff's  certificate  that  serves  to 
guarantee  the  answers  provided  to  requisition  requests,  should  be 
discontinued;  rather,  the  initial  answer  to  a  requisitioned 
request,  whether  electronic  or  not,  should  constitute  a  sheriffs 
certificate.  The  sheriffs  certificate  should  be  in  suitable  form  for 
registration  with  the  deed  or  mortgage; 

(16)  a  new  assurance  fund  should  be  established  and  this  fund, 

(a)  should  protect  a  creditor  wrongfully  deprived  of  his  rights 
under  a  valid  writ  of  enforcement  because  of  the  actions  of  a 
sheriff  in  erroneously  providing  a  clear  certificate  notwith- 
standing the  existence  of  a  writ  affecting  the  land  in 
question, 

(b)  should  be  established  and  maintained  by  a  levy  added  to  the 
cost  of  lodging  writs  of  enforcement  with  the  sheriff,  and 

(c)  should  provide  compensation  to  a  creditor  in  all  cases, 
regardless  of  whether  the  land  is  registered  under  The 
Registry  Act  or  The  Land  Titles  Act;  and 

(17)  sheriffs'  records,  and  particularly  the  register  of  writs  of 
enforcement,  should  be  automated  or  computerized  to  the  extent 
that  such  a  system  is  necessary,  having  regard,  for  example,  to  the 
workload  in  the  larger  sheriffs'  offices. 


CONCLUSION 

As  a  matter  of  substantive  law,  the  present  system  of  enforcement  against 
land  is  clearly  unsatisfactory.  Reflecting  haphazard  development,  the  existing 
legislation  leaves  several  important  gaps  insofar  as  exigible  interests  in  land 
are  concerned.  Moreover,  insufficient  attention  is  paid  to  particular  types  of 
property  interests  that,  from  a  functional  point  of  view,  deserve  special 
treatment.  For  example,  we  believe  that,  while  as  a  general  principle  creditors 
should  have  easier  and  speedier  access  to  all  interests  in  land,  special 
protection  ought  to  be  given  in  the  case  of  a  debtor's  residence. 

With  respect  to  procedural  matters,  we  are  of  the  view  that  the  present 
system  of  enforcement  against  land  is  fundamentally  inequitable;  the  financial 
and  other  costs  of  maintaining  this  system  fall  disproportionately  on  those  who 
in  one  sense  are  external  to  it  —  that  is  to  say,  vendors  and  mortgagors  who  are 
not  judgment  debtors,  and  purchasers  and  mortgagees.  It  is  envisaged  that  the 
short  term  reforms  recommended  by  the  Commission  in  this  Part  of  our 
Report  would  go  some  considerable  distance  in  alleviating  the  present  plight 
of  persons  engaged  in  the  conveyancing  process.  An  attempt  has  been  made  to 
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balance  the  interests  of  these  persons  and  the  interests  of  creditors  seeking  to 
enforce  their  judgments  against  land  pursuant  to  writs  of  enforcement. 

While  we  are  of  the  view  that  the  gravity  of  the  procedural  problems 
described  in  Chapter  3  necessitates  the  adoption  of  short  term  solutions,  we 
wish  to  emphasize  our  firm  belief  in  the  need  for  more  comprehensive,  long 
term  reform.  To  this  end,  we  have  considered  in  detail  the  existing  land 
registration  and  debt  enforcement  systems  and  the  relationship  of  the  one  to 
the  other,  and  have  made  proposals  designed  to  alter  the  manner  in  which  a 
judgment  creditor  may  enforce  his  judgment  against  land.  We  have  rejected 
the  suggestion  that  a  writ  filed  in  one  enforcement  office  should  automatically 
bind  land  throughout  the  Province.  This  scheme  would  perpetuate  the  use  of  a 
writ  as  a  general  lien,  that  is,  an  off-the-record  claim  in  respect  of  which 
separate  filing  and  searching  is  essential.  Moreover,  a  province-wide  binding 
scheme  would  exacerbate  the  already  serious  and  frustrating  "similar  name" 
problem.  Rather,  the  Commission  has  proposed  as  a  long  term  measure  that 
judgment  creditors  should  be  required  to  file  their  writs  of  enforcement 
directly  against  the  title  to  a  parcel  of  land  if  they  wish  that  parcel  to  be  bound 
by  the  writ.  To  facilitate  the  discovery  of  land  owned  by  judgment  debtors,  we 
have  recommended  the  creation  of  an  index  of  landholdings  identifying  the 
last  grantee  and  the  last  transferee  of  every  parcel  of  Registry  Act  and  Land 
Titles  Act  land  in  Ontario.  As  in  the  case  of  our  short  term  proposals,  an 
attempt  has  been  made  to  strike  an  equitable  balance  among  the  various 
interests  involved,  a  state  of  affairs  unfortunately  lacking  under  the  existing 
enforcement  system. 

We  wish  to  conclude  by  expressing  appreciation  to  all  those  who  have 
assisted  in  the  preparation  of  this  Part  of  our  Report.  In  particular,  we  wish  to 
thank  Professor  J.  B.  Laskin  and  Professor  B.  J.  Reiter,  of  the  Faculty  of  Law, 
University  of  Toronto,  for  their  comprehensive  and  well-researched  working 
paper  on  execution  against  land  and  for  their  time  and  effort  in  guiding  the 
Commission  through  its  consideration  of  the  paper.  In  addition,  we  wish  to 
thank  Mr.  R.  E.  Priddle,  Q.C.,  Director  of  Land  Registration  and  Director  of 
Titles  in  the  Ministry  of  Consumer  and  Commercial  Relations,  for  his 
valuable  assistance  on  many  matters.  We  also  express  our  appreciation  to 
sheriffs  and  land  registrars,  and  to  members  of  the  Real  Property  and  Civil 
Litigation  Sections  (Ontario  Branch)  of  the  Canadian  Bar  Association,  as 
well  as  to  other  solicitors,  who  responded  to  the  Commission's  paper  entitled 
Execution  Against  Real  Property:  Tentative  Proposals  (September  1979)  or 
who  were  otherwise  helpful  to  the  Commission  in  our  deliberations.  Once 
again,  we  wish  to  thank  Mr.  David  E.  Baird,  Q.C.,  our  Research  Consultant, 
for  his  guidance  during  the  Commission's  consideration  of  the  matters 
discussed  in  Part  III.  Finally,  special  mention  should  be  made  of  the  efforts  of 
two  of  the  Commission's  Legal  Research  Officers,  Mr.  M.  A.  Springman  and 
Mr.  E.  Gertner,  whose  scholarship  and  devotion  to  the  Commission's  Project 
on  the  Enforcement  of  Judgment  Debts  are  reflected  throughout  this  Part,  and 
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of  the   invaluable  assistance  of  Ms.    M.   P.    Richardson,  Counsel   to  the 
Commission,  in  the  preparation  of  this  Part  of  our  Report. 

All  of  which  is  respectfully  submitted. 

Derek  Mendes  da  Costa, 
Chairman. 

fJ '  + — *•  +  '* 


George  A.  Gale, 
Vice  Chairman. 


Richard  A.  Bell, 
Commissioner. 


James  C.  McRuer, 
Commissioner. 


William  R.  Poole, 
Commissioner. 
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Barry  A.  Percival, 
March  31,  1981  Commissioner. 


